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Trans 233.01: Purpose. Dividing or developing lands, or
both, affects highways by generating traffic, increasing parkng
requirements, teducing sight distances, increasing fhe need for
driveways and other highway access points and, in general,
impairing highway safety and impeding traffic movements. The
ability of state trunk highways and connecting highways to serve
as an cfficient part of an integrated intermodal transportation sys-
tem meeting interstate, statewide, regional and Jocal needs is jeop-
ardized by failure to consider and accommodate long-range trans-
portation plans and needs during land division processes. This
chapter specifies the department’s mininmm standards for the
division of land that abuts a state trunk highway or connecting
highway, in order to provide for the safety of entrance upon and
departure from those highways, to preserve the public interest and
investment in those highways, to help maintain speed imits, and
1o provide for the development and implementation of an intermo-
dal transportation system to serve the mobility needs of people

and:freight and foster economic growth and development, while -

minimizing transportation—related fuel consumption; air pollu-
tion, and adverse effects on'the environment and on Tand owners
and users, Preserving the public investment in an integrated trang-
portation system also assures that no person, on the grounds of
race, colot, or pational origin, is excluded from participation in,
denied the benefits of, or subjected to discrimination under any
transpartation program or activity. The authority to impose mini-
mum standards for subdivisions is . 236.13 (1} (e), Stats, The
authority to impose minimum standards for land divisions under
s8, 230.34, 236,45 and 703.11, Stats,, is 5. 86,07 (2), Stats, The
authority to impose minimum standards for land divisions fo con-
sider and accommodate long-range transportation plans and
aeeds is 5. L.11(E), 1.12 (2), 113 {3}, 20.395 (%) {gx}, 66.1001
(23 {(c), R4.01 (2}, (15), and (17), B4.015, 84.03 (1), 85.02, 85.025,
85.05, 85.16 (1}, 86.31 (6}, 88.87 (3), and 114.31 (1), Stats.
Note: The Departznent is suthorized and reguired by ss. 84,01 (15), 84.015, 54.63
(1} and 20,395 (9) (gx), 1o plan, sclect, Iy out, add to, decrease, revise, constriet,
reconstract, improve and maintain highways and related projects, as required by fod-
eral law, Title 23, USC and all acts of Congress smendatory or supplementary thereto,
and the federal regulations issued under the federal code; and to expend funds in
accordance with the requirements of acts of Congress making such funds available.
Among these federa] laws that the Department is authorized and required to follow
are 23 USC 109 esmblishing highway design standards; 23 USC 134, requiring devel-
opment and complifance with long-range (minimum of 20 years} metronclitan aren
transportation plans; and 23 USC 135, requiring development and conmiiance with
long—mnge (minimum of 20 yoars) statewide transportation plans. Similarly, the
Bepartment is mithosized and requited by the stase statures cited and othior federal law
to assure that i does not unistentionally exclede or deny persons equal benefits or
pasticipation in fransportation programs or sctivities on the busis of ruce, color,
national origin and other factors, and to give appropriate consideration to the effects
of transpottation facilities on the envitonment and consnunities. A “State trunk high-
way” is a highway that is part of the State Trank Highway System. 11 includes State
numbered routes, federa] mumbered highways, the Groat River Hoad and the Infer-
state System. A listing of state tnunk highways with geographic end points is available
in the Department’s “Otficial State Trunk Highway System and the Connecting High-
ways” booklet that is published annuzlly as of December 31. The County Maps pub-
lished by the Wisconsin Dopartment of Transportation also show the breakdown

county by county. As of lasuary 1, 1997, there were 11,813 mikes of state iunk high-
ways and 520 center—tine mifes of commecting highways. Ofat least 116 manicipali-
ties in which there are connecting highways, 112 are oities and 4 or more are villages,

A *contecting highway” 5 not a.state trunk highway, It is a marked route of the
Srare Trak Highway Syster over. the streets and highways in municipalities which
the Deparement bas designated as connecting bighways, Municipalities are responsi-
ble for fheir maintenance and traflic control. The Department is generaily tesponsible
forconstruction.and reconstruction of the through lanes of conneeting Highways, but
costs Tor parking lanes and related municipal facilities and other desired local
improvements are local responsibilities. The Bepartment reimburses municipalities
for the maintenance of connecting highways in accordance with a lane rile formula,
See s, B4.62(11), B4.03 {10), 86.32 {1} and (4), and 340.01 {60), Stats. A listing of
conecting highways with geographic cud peints is also available ia the Bepart-
meent’s “Oificial State Trunk Highway System and the Connecring Highways™ book-
let that is published annually as of December 31,

A “business route” is an alternate highway route rmaried to guide motorists to the
central or business portion of & city, vitlage or town. The word “BUSINESS” appears
at the top of the highway numbering marker. A busicess route branches off from the
regalar nimbered route, passes through the business portion of 2 ity and rejoins the
regiiarly mimbered route beyond that arca. With very rare sxceptions, business
routes are not state tronk highways or cornecting highways. The authorizing statute
is 5. B4,02(5), Stats. This rule does not apply to business roates.

History: Cr. Register, January, 1999, No. 517, eff. 2--1-99; am. Register, Jantazy,
2044, No. 341, eff. 2-1-01; corrections made under 5, 13.93 (2m) (b} 7., Stats.

Trans 233.012 Applicability. {1} In accordance with ss.

86,07.(2), 236.12,:236.34 and 236,45, Stats., this.chapter applies
~to-alldand division maps reviewed by a’city, village, town or-
‘cotnty, the department of administration and the depariment of

fransportation. This chapter applies to any land division that is
created by plat or map under 5. 236.12 or 236.45, Stats., by certi-
fied survey map under s. 236.34, Stats., or by condominitm plat
under 5. 703.11, Stats., or other means not provided by statute, and
that abuts a state trunk highway, connecting highway or service
road. S '

(2} Structures and improvements lawfally placed in a sethack
area under ¢h. Trans 233 prior to February 1, 1999, or lawfuily
placed in a sethack arca before  land division, are explicitly
allowed o continue to exist. Plats that have received preliminary
approval prior to February 1, 1999, are not subject to the standards
under this chapter as first promulgated effective February 1, 1999,
if there is no substantial change between the preliminary and final
plat, but are subject to ch. Trans 233 as it existed prior to Febraary
}, 1999, Plats that have received final approval prior to February
1, 1999, are not subject to the standards under this chapter as first
promulgated effective February 1, 1999, but are subject to ch.
Trans 233 as it existed prior to Febroary 1, 1999, Land divisions
on which the department acted between February |, 1999 and
February 1, 2001 are subject to ch. Trans 233 as it existed February
1, 1999,

{3} Any structure or improvement lawfully placed within a
sethack ares under ch. Trans 233 prior to February 1, 1999, or law-
fuily placed within a setback area before a land division, may be
kept in a state of repair, efficiency or validity in order to preserve
from failure or decline, and if unintentionally or tortiously
destroyed, may be replaced substantially in kind.

History: Ce Register, January, 1999, No. 517, eff. 2-1-99; renum, Trans. 233.012

fo be (1), ¢r. (2) and (3}, Register, January, 2601, No, 541, eff, 2-1-81; correction
made under 5, £3.93 {(2m) (b) 7., Stats,

Register, January, 2001, No. 541




Trans 233.015

WISCONSIN ADMINISTRATIVE CODE

306

Unofficial Text (See Printed Volume). Current through date and Register shown on Title Page.

Trans 233.015 Definitions. Words and phrases used in
this chapter have the meanings given in s. 340.01, Stats., unless
a different definition is specifically provided. In this chapter:

{1} “Certified survey map” or “CSM” means a map that com-
plies with the fequirements of s. 236.34, Stats,

{1m) “Desirable traffic access pattern” means traffic access
that is consistent with the technical and professional guidance pro-
vided in the department’s facilities development marual.

Note: Guidelines established in the Depariment’s Facilities Development Manuul
are pot considered “rules,” as defined in s, 227.61(13), Stats., and so are not subject
to the requirements uader s. 227.19, Stats,

{1r) “District office” means an office of the division of trans-
portation districts of the depariment. .

{2) “Improvement” means any permanent addition fo or bet-
terment of real property that involves the expenditure of labor or
money to make the property more useful or valuable. “Improve-
ment” includes parking lots, driveways, loading docks, in-—ground
swimming pools, wells, septic systems, retaining walls, signs,
buildings, building appendages such as porches, and drainage
facilities. ~“Improvement” does not include sidewalks, terraces,
patios, landscaping and open fences. ' :

{2m) “In-ground swimming pool” includes a swimming pool
that is designed or used as part of a business or open to use by the
general public-or members of a group or asseciation, “Tr-ground
swimmiing pool” does not include any sbove-ground swimming
pools without decks.

(3} “Land divider” means the owner of land that is the subject
of a land division or the land owner’s agent for purposes of creat-
ing a land division,

(4) “Land division” means a division under s. 236,12, 236.34,
236.45 or 703,11, Stats., or other means not provided by statute,
of a lot, parcel or tract of land by the owner or the owner’s agent
for the purposes of sale or of building development,

{5) “Land division map” means an official map of a land divi-
sion, mchuding all certificates reqaired as a condition of recording
the map. e

- {5m) “Major infersection” means the. area within .one—half
mile of the iitersection-or interchanpe of any state trank-highway
or connecting highway with'a designated expressway, or freeway,
under s. 84,295, Stats., or 2 designated interstate highway under
$. 84.29, Stats.

{6) “Public utility” means any corporation, company, individ-
ual or asseciation that furnishes produets or services to the public,
and that is regulated under ch. 195 or 196, Stass,, including rail-
roads, telecommumications or telegraph companies, and any com-
pany furnishing or producing heat, light, power, cable television
service or water, or anural electrical cooperative, as described in
8. 32,02 {10); Stats. )

{6m) “Reviewing municipality” means 2 city or village to
which the departrment has delegated authority to review and object
to land divistons under s. Trans 233.03 (7). )

(6r) “Secretary” means the secretary of the department of
transportation,

{7) “Structure” includes a temporary or non-permanent addi-
tion to or betterment of real property that is portable in nature, but
that adversely affects the safety of entrance upon or departure
from state trunk or connecting highways or the preservation of
public interest and investment in those highways, as determined
by the department. “Structore” does not imclude portable swing
sets, movable lawn sheds without pads or footings, and sbove
ground swimming pools without decks. .

(7m} “Technical land division™ means a land divisién involv-
ing 2 structure or improvement that has been situated on the real
property for at least 3 years, does not resulf in any change to the
use of existing structures and improvements and does not nega-
tively affect traffic. “Technical land division” includes the con-
version of an apartment building that has been in existence for at

Register, January, 2001, No. 341

least 3 years fo condominium ownership, the conversion of leased
commercial spaces in a shopping mall that has been in existence
for at least 5 years fo owned spaces, and the exchange of deeds by
adiacent owners to resolve mutual encroachments,

{8) “Unplatted” means not legally described by a plat, land
division map, certified survey map or condominium plat.

(8m) “User” means 2 person entitled (e use a majority of the
property to the exclusion of others,

{9} “Utlity facility™ means any pipe, pipeline, duct, wire line,
conduit, pole, tower, equipment or other structure used for trans-
mission or distribution of electricat power or light or for the trans-
mission, distribution or delivery of heat, water, gas, sewer, tele-
graph or telecommunication service, cable television service or
broadcast service, as defined in 5. 196,01 (Im), Stats,

History: Cr. Register, January, 1995, No. 517, ¢ff. 2-1-9%; ¢, (Im), {11}, (Zm),
(3m), {6my}, (6r), (T} and (Bim), Register, Javuary, 2081, No. 541, off, 2101,

Trans 233017 Other abuttais. For purposes of this
chapter, land shall be considered to abut a state trunk highway or
connecting highway if the land is any of the fallowing:

(1) Land that contains any portion of a highway that is laid out
or dedicated as part of a land division if the highway intersects
with a state trunk highway or connecting highway.

(2} Separated from a state trunk highway or connecting high-
way by onty implatted lands that abut a state trunk highway or con-
necting highway if the unplatted lands are owned by, leased to or
untder option, whether formal or informal, or under contract or
lease to the owner.

{3} Separated from a state trunk highway or connecting high-

way by only a service road.
History: Cr. Register, January, 1999, No, §17, eff. 2199,

Trans 233.02 Basic principles. To control the effects of
land divisions on state trank highways and connecting highways
and to camry out the purposes of ch. 236, Stats., the department pro-
muigates the following basic requirements:

(1) Local traffi¢ from a land division or development abutting
a state trunk highway or-connecting highway shall be served by

~an internal highway system of adequate capacity, intérsecting
“with state trunk highways -or connecting highways at the least

practicable number of points and in a manner that is safe, conve-
nient and economical.

{2} A land division shall be so laid out that its individual lots
or parcels do not require direct vehicular access to a state trank
highway or connecting highway.

(3) The department, in order o integrate and coordinate traffic
on a highway or on a private voad or driveway with traffic on any
affected state trunk highway or connecting highway, shall do both
of the following:

{a} Consider, particularly in the absence of 2 local comprehen-
sive general or master plan, or local land use plan, that plat or
map’s refationship to the access requirements of adjacent and con-
tignous land divisions and unplatted lands.

(by Apply this chapter to all lands that are owned by, or are
under option, whether formal or informal, or under contract or
lease to the land divider and that are adjacent to or contipuous to
the land division. Contiguous lands include those lands that abut
the opposite side of the highway right-of-way.

{4} Setbacks from a state trunk highway or cornecting high-
way shall be provided as specified in 5. Trans 233.08,

{5} A land division map shall inciude provision for the han-
dling of surface drainage in such a2 manner as speeified in s. Trans
233,105 (3).

{6} A land division map shall include provisions for the miti-
gation of noise if the noise level excesds noise standards in s.
Trans 405,04, TFabie

{7} A land division shall provide vision corners at intersec-
tions and driveways per department standards,




307 DEPARTMENT OF TRANSPORTATION

Trans 233.03

Unofficial Text (See Printed Volume). Current through date and Register shown on Title Page.

Nete: Guide dimensions for vision coraers are formally adopted in the Depart-
ment’s Facilities Development Manual, Chapter 11, pursuant to 5, 227,01 (13) {2),
Stats, Rules govering construction of driveways and other connections with high-
ways are found in ch. Trans 231. Detailed specifications mey be obinined at the
department’s district offices.

History: . Register, January, 1999, No, 517, off. 2—1-9%; am. (intro.), Register,
Japuary, 2001, No. 341, off. 2-1--01,

Trans 233.03 Procedures for review. The following
procedures apply to review by the department, district office or
reviewing municipality of proposed certified survey maps, con-
dominium plats and other land divisions:

{1} ConceryuarLreview, (a) Before the lots are surveyed and
staked out, the land divider shall submit a sketch to the depart-
ment’s district office for review. The sketeh shall indicate roughly
the layout of lots and the approximate location of streets, and
include other information required in this chapter.

(b) Unless the land divider submits a preliminary plat under s.
236.12 (2} (2, Stats., the Jand divider shali have the district office
review the sketch described in par. (a).

(¢y There is no penalty for failing to obtain conceptual review;
the conceptual review procedure is encouraged to avoid waste that
results from subsequent required changes,

{2) PRELIMINARY AND FINAL PLAT REVIEW The department
shali conduct preliminary and final subdivision plaf review under
s, 236.12, Stats.,, when the land divider or approving authority
submits, through the department of administration’s plat review
office, a formal request for departmental review of the plat for cer-
tification. of non-ohjection as it relates to the requirements of this
chapter. The request shali be accompanied with the land division
map and the departmental review fee. No submittal may be con-
sidered complete unless it is accompanied by the fee.

{3) PRELIMINARY AND FINAL REVIEW FOR LAND DIVISIONS
OCCURRING UNDER 8. 23645 AND 5. 70311, §TATS, The department
shall review preliminary and final land division maps under ss.
236.45 and 703.11, Stats.,, when the approving awthority, or the
{and divider, when there is no approving authority, submits a for-
mal request for departmental review for certification of non—ob-
Jection as irelates to the requirements of this chapter, The request
shall be accompanied with the land division wap and the depart-
mental review fee. - No sebmitial may be considered complete
unless it is accompanied by the fee. Additional information
required is the name and address of the register of deeds, any
approving agency, the land division map preparer and the land
divider. This information is to be submitted to the district office.
Review of preliminary and final land division maps occurring
under s8. 236.45 and 703.11, Stats,, by the departent shall occur
when the approving authority, or the land divider, when there is
10 approving authority, submits a formal request for departmental
review for certification of non-objection as it relates to the
requirements of this chapter. The request shall be aceompanied
with the land division map and the departmental review fee. No
subsmittal may be considered complete unless it is accomparied by
the fee. Additional information required is the name and address
of the register of deeds, any approving agency, the land division
map preparer and the land divider. This information is to be sub-
mitted to the department.

Nete: The appropriate department address i3 Access Management Coordinator,
Bureau of Highway Bevelopment, 4802 Sheboygan Avenue, Room 651, P, 0, Box
7916, Madison, W1 537077916,

(4} PRELIMINARY AND FINAL REVIEW FOR LAND DIVISIONS
OCCURRING UNDER 8. 23634 AND BY OTHER MEANS NOT PRESCRIBED
BY STATUTES. The deparoment shall conduct preliminary and final
review of land diviston maps under s. 236.34, Stats,,.or under any
other means not prescribed by statutes, when the land divider sub-
mits a formal request for departmental review for certification of
non--objection 1o the land division as it relates to the requirements
of this chapter. The request shall be accompanied with the tand
division map and the deparimental review fee. No submittal may
be considered complete unless it is accompanied by the fee. Addi-
tional information required is the mume and address of the register

of deeds, any approving agency, the land division map preparer
and the land divider. This information shall be submitied to the
district office or to the department,

Nete: The appropriate department address is Access Management Coordinator,
Bareau of Highway Developraent, 4862 Shebovgan Avense, Room 651, P. O, Box
7916, Madison, WI 53767-7916.

{5} TrMELDMIT FORREVIEW. (3) Except as provided in pars. (b)
0 (d}, not more than 20 calendar days after receiving 2 completed
request o review a land division map, the department, district
oftice or reviewing municipality shall do one of the following:

L. Determine that the land division is a technical land divi-
sion. Upon determining that a land division is a technical land
division, the department, district office or reviewing municipality
shall certify that it has no objection to the land division map and
shall refund all fees paid for review of that land division map.

2. Provide written notice to the land divider either objecting
to or cerfifying that it has no objection to the fand division.

Note: The 26-day time Lmit for action on & review without any spevial excention
of varianee is also established by statate for subdivision plat reviews in see. 236.12(3)
and (6), Stats.

(b} The department and district offices are not required to com-
plete conceptual reviews under sub. (1) within a specified time,
but skali endeavor to complete 2 conceptual review under sub. §}]
within 30 calendar days after receiving the completed request.

{c} If a special exception is requested under s. Trans 233.11,
the department, district office or reviewing municipality shall
complete its review of the land division map within the time limit
provided in s. Trans 233.11 (6).

(d} A request is considered complete under this subsection
uniess, within § working days after receiving the request, the
department, district office or reviewing municipality provides
writien notice to the land divider stating that the request is incom-
plete and specifying the information needed to complete the
request. On the date that additional information is requested under
this subdivision, the time period for review ceases to rum, but
resurnes running upon receipt of the requested information.

() If the department, district office or reviewing municipality
fails fo act within the time limit provided in this section or's. Trans
233.11 {6}, the department, district office ot reviewing municipal-
ity shall be considered to have no objection to the land division
map or special exception.

(6) DISIRICY AUTHORITY TO REVIEW LAND DIVISION MAPS.
Beginning on February 1, 2001, each district office may review
land division maps under this chapter. The department shafl
develop implementing procedures to assure consistency and uni-
formity of such reviews amony district offices and shall provide
wniform guidance in figure 3 of procedure 7-50-5 of the depart-
ment’s facilities development manual dated December 1, 2000,

Note: Guidefires established under this subsection are not considered “rules”, as
defined in s. 227.01(13}, Stats,, and so are not subject to the requirements under s,
227.10, Stats. However, this rile references uniform guidance by date so that futare
revisions fo that uniform guidince will bevome effective only if ch, Trans 233 is
amended,

{7} MUNICIPAL AUTHORITY TO REVIEW LAND DIVISION MAPS.
The department may, upon request, delegate to a city or viflage
authority to review and obiect to any proposed land division that
abuis a state trunk highway or connecting highway lying within
the city or village. The department shall develop a uniform writ-
ten delegation agreement in cooperation with cities and villages.
The delegation agreement may authorize a city or village to grant
special exceptions under s. Trans 233,11, Any decision of a
reviewing mumicipality relating to a land division map or speciaf
exception is subject to the appeal procedure applicable to such
decisions made by the department or a district office, except that
the department may unilaterally review any such decision of a
reviewing municipality to ensure conformity with the delegation
agreement and this chapter and may reverse or modify the munici-
pality’s decision as appropriate. No reviewing municipality may
change its setback policy after executing a delegation agreement

Register, Junuary, 2001, No. 541



Trans 233.03

WISCONSIN ADMINISTRATIVE CODE

308

Unofficial Text (See Printed Volume). Current through date and Register shown on Title Page.

under this section, except by written amendment to the delegation
agreement approved by the department,

(8) ArreaLs. (a) Department review, Fxcept as provided in
this paragraph and par. (b}, a land divider, governmental officer or
entity, or member of the general public may appeal a final decision
of a district office or reviewing municipatity regarding 2 land divi-
sion map, special exception, or consequence of a failure to act to
the secretary or the secretary’s designee. Appeals may be made
not more than 20 calendar days afier that final decision or failure
te sct. The secretary or the secretary’s designestay reverse,
modify or affirm the decision. Not more than 60:¢alendar days
after receiving the appeal, the secretary or secretary’s designee
shall notify the appealing party and the land divider in writing of
the decision on appeal. If the secretary or secretary’s designee
does not provide written notice of his or her decision within the
60--day limit, the department is considered to have no objection
to the final decision of the district office or reviewing municipal-
ity. The department may not unilaterally initiate 2 review of a
deciston of a dismrict office certifying non-—objection to a Jand divi-

sion map, with-or without & special exception. “The dcpartment .

may unilaterally review my decision of a reviewing municipality

relating to 2 land division map to ensure conformity with the-defe-

gation agreement and this chapter; and may reverse or modify the
municipatity’s decision as appropriate. No person may appeal a
conceptual review undersub, (1),

(b} Judicial review. 1. ‘Chapter 236 1and dw:smss Judicial
review of any final decision of the department, district office or
reviewing municipality refating to a land division that is subject
to chapter 236, Stats,, shall follow appeal procedures specified in
that chapter.

Note: Land divisions subject to plat approval under sec. 236.10, Stars., shall fol-
low the procedures specified in sec. 236.13(5), Stats,

2. ‘All other land divisions.” Judicial review of any final deci~
sion of the department, distriet office or reviewing municipality
relating to a land division that is not subject to chaptér 236, Stats,,
shalt follow the procedures specified in chapter 227, Stats., for
3uézc1al review of agency decisions.

“Neite: Tips! administeasive dedisions \xhu:h adversely ‘afect the. substant;a.l drder

Lo estsof aty-person,; whether by action or inaction, whetler. aﬁ“umaiwc or’ zmgame m .

form, are subject so judicial review as provided in'ch, 227, Seas
History: "Cr, Register, January, 1999, No. 517, eff. 2~1-99; am. (mm} th (2), [£}]
and {43, r. and yecr, {533, er. (6) to (§), Rcmster January, 2001, No, 541, off, 2-1-01.

Trans 233.04 Required information. The land divider
shail show on the face of the preliminary or final land division map
or on a separate sketeh, at a scale of not more than 1,000 feet to
the inch, the approximate distances and relationships berween the
following, and shall show the information in subs. (1) to (8) about
the following:

{1} The geographical relationship between the proposed land
division and of any unplatted lands that abut any state trunk high-
way or connecting highway and that abut the proposed land divi-
sion, and the ownership rights in and the land divider’s interest,
if any, in these unplatted lands,

{2) The locations of all existing and proposed highways
within the land division and of all private roads or driveways
within the land division that intersect with a state frunk highway
or connecting highway,

(3) The location, and identification of each highway and pri-
vate road of driveway, leading to or from the land division.

{4} The principal use, as agricultural, commercial, industrial
or residential, of each private road or driveway that leads to or
from the iand division.

{5) The locations of all easements for accessing real property
within the land division.

{6) The location of the highway nearest each side of the land
division.

(7) The location of any highway or private road or driveway
that connects with a state trunk highway or connecting highway

Register, lanuary, 2001, No, 541

that abuts the land division, if the connection is any of the follow-
ing:

{a) Within 300 feet of the land division, if any portion of the
land division Hes within a city or village.

(b Within 1,000 feet of the land division, if no part of the land
division lies within a city or village.

{8) All information required to be shown on a land division
map shall be shown in its praper location

History: Cr. Register, January, 1999, No. 517, off, 2--1-99.

Traps 233.065 Direct access to state trunk highway
or connecting highway. {1} No land divider may divide land
in such a manner that a private road or driveway connects with a
state trunk highway or connecting highway or any service road
lying partiafly within the right-of-way of a state trunk highway
or connecting highway, unless the land divider has received a spe-
cial exception for that purpose approved by the department, dis-
trict office or revmw;ng muricipality under s. Trans 23311, The
fellowmg restriction shall be placed on the face of the Jand divi-
sion pap,.or as part of the dwner’s certificate required under s.

236,212 (a), Stats,, and shall be executed in the manner speci-

fied fora conveyance
“Alllots and biocks are hereby restricted so that no
owmet, possessor, user, licensee or other person may have
any right of direct vehicular ingress from or ceress to any
highway lying within the right-of-way of (U.S. H.XS. T.H.}
or

Street; it is expressly intended that this restriction constitute
& restriction for the benefit of the public as provided in s.
236.293, Stats., and shall be enforceable by the department
or its assigns. Any access shall be allowed only by special
exception. Any access allowed by special exception shall be
confirmed and granted only through the driveway permitting
process and all permits are revocable.”

- Note; ‘The denial of & special excoption for access or connevtion purposes s not

.. the functionat equivalentof the denial 04 pexmxt unders. 86, (3?{2) ‘Siats. “Appeal
o digapproval oF a plat {and S disappiroval of 4 specizl exception) is available ooy
by sertiom under 5:.236.13(5Y, Staty, There is no right fo a'contested ease hearing

ander ss, 227,42 or 227.51(1) for the denial of a special exception.

{2} The department may require a desirable traffic access pat-
tern between a state trunk highway or connecting highway and
unplatted lands that abut the proposed land division and that are
owned by or under Gpﬂon, whether formal or informal, contract
or lease to'the owner. The department may require a recordable
covenant rufning with the land w1th respect to those unplatted
lands.

(3} No person may connect a highway or a private road or
driveway with a state trunk highway, connecting highway, or with
a service road lving partially within the right-of-way of a state
trunk highway or connecting highway, without first obtaining a
permit under s. 86.07, Stats. The department may not issue a per-
mit authorizing the connection of a highway with a state trunk
highway or connecting highway to any person other than a rmunic-
ipality or county. The department may not issue any permit under
5. 86.07, Stats., prior to favorable department review of the pre-
liminary or final land division map or, for a subdivision plat, prior
fo the department’s certification of no objection.

Note: The suthority muintaining the highway is the one thar isvues, denies or
phaces conditions on any permit issued under 5. §6.07(2), Swts. Cities and villages
arg responsible for the maintenance of connecting hiplways ander s. 86.32(1}, Stats,
Cities and villages must condition any permlt inzued with respect 1o s connecting
highway upen compliance with all requirements imposed pursuant to this chapter,

{4} Whenever the department finds that existing and planaed
highways provide the land division with ressongble and adeguate
access to a highway, the department shall prohibit the connection
o a state trunk highway or connecting highway of any highway
and private road or driveway from within the land division.
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Note: Rales governing construction of driveways and other connections with a
state trunk highway are found in ch. Trans 231, Detailed specifications may be
obtained at the Department’s district offices.

History: Cr. Register, January, 1999, No. 517, off. 2--1-99; am. (1), Register, Jan-
uary, 2081, No. 541, off, 216,

Trans 233.06 Frequency of connections with a state
trunk highway or connecting highway.

{1} The land division shall be laid out with the least practicable
number of highways and private roads or driveways connecting
with abutting state trunk highways or connecting highways.

(2} The department shall determine a minimum‘atfowable dis-
tance beiween connections with the state trunk highway or con-
necting highway, between any 2 highways within the land divi-
sion and between a highway within the land division and any
existing or planned highway. To the extent practicable, the depart-
ment shall require a distance of at least 1,000 feet between connec-
tions with a state trunk highway or connecting highway.

History: Cr, Register, Janwary, 1999, Na. 517, eff. 2-1-99,

Trans 233.07 Temporary connections. (1) The
department may isswe temporary connection permits, which
authorize the connection of a highway or # private road or drive-
way with 4 state trunk highway or comnecting highway. The
department may issue temperary connection permits in the case
of: R

{8} A land division which at the time of review cannot provide
direct traffic access complying with the provisions of 5. Trans
233.06 (2).

(b} A land division layout which might necessitate a point or
pattern of traffic access for a future adjacent land division, not in
accordance with s. Trans 233.06 (2).

(2} The department may require that such temporary connec-
tions be altered or closed by the permit holder at a later date in
order to achieve a desirable traffic access pattern. The permit may
require the permit holder to alter or close the tempovrary connec-
tion by a specified date or upon the completion:of a specified
activity. The permit holder is responsible for the expense of clos-
ing or altering the temporary connection,

- {2m): A temporary connéction shall be prominently labeled
“Tetnporary Conngetion™ on-the land division mip, 4nd the fol-
lowing restriction shall be lettered on the 1and division map:

“The temporary connection(s) shown on this plat
shall be used under a temporary connection permit
which may be canceled at suck time as a feasible
atternate means of access o a highway is pro-
vided.”

(3) When such a temporary connection is granied, the owner
shall dedicate a service road or a satisfactory alternative, o pro-
vide for a present or furire pattern of access that complies with s,
Trans 233.06 (2).

History: Cr. Register, January, 1999, No. 517, off, 2-1-99.

Trans 233.08 Setback requirements and restric-
tions. {1} Except as provided in this section or in 5. Frans 233.11
or, with Tespeet to connecting highways, as provided in s. 86.16
(1), Stats., no person may erect, install or maintain any structure
or improvement within a setback area determined under sub, (2)
or {3).

{2} (a) Exceptas provided in par. (b), the setback area is the
area within 110 feet of the centerline of a state trunk highway or
connecting highway or within 50 feet of the nearer right-of-way
line of a state trunk highway or connecting highway, whichever
is furthest from the centerline,

(b} If an applicable ordinance alfows stractures or improve-
ments to be located closer to the right-of-way of a state trunk
highway or connecting highway than is provided under par. {a),
the sctback area is the arca between the right—of way and the
more restrictive of the following:

1. The distance allowed under the ordinance.

2. 42 feet from the nearer right-of-way lize.

3. 100 feet from the centerline.

(¢) Atleast once every 2 vears, the department shall produce
genetal reference maps that generally identify major intersections
and the highways specified in subds. 1. 10 5. The department may
reduce or extend, by not more than 3 miles along the highway, the
area subject to a setback established under par. (3) or (b} to estab-
lish Jogical continuity of a setback area or to terminate the setback
area at a readily identifiable physical feature or legal boundary,
including a highway or property boundary. Persons may seck spe-
clal exceptions to the setback requirement applicable 1o these
mgjor intersections and highways, as provided in s. Trans 233.11
(3). The setback area established under par. (a} or (h) applies only
to major infersections and to highways identified as:

1. State trunk highways and connecting highways that are part
of the national highway system and approved by the federal gov-
ernment in accordance with 23 USC 103(b) and 23 CFR
470.107(b),

2. State trunk highways and comnecting highways that arc
functionally classified as principal arterials in accordance with
procedure 4-1-15 of the department’s facilities development
manual dated July 2, 1979,

3. State trunk highways and connecting highways within
incorporated areas, within an unincorporated area within 3 miles
of the corporate limits of a first, second or third class city, or within
an unincorporated area within 1% miles of a fourth class city or
a viliage.

4. State trunk highways and connecting highways with aver-
age daily traffic of 5,000 or more.

5. State trunk highways and connecting highways with cur-
rent and forecasted congestion projected to be worse than level of
service “C,” as determined under s. Trans 210,05 (1), within the
following 20 years.

Nuote: The National Highway System (NHS) includes the Interstate System, Wis-
consin’s Corridors 2020 routes, and other important reutes. Highways os the NHS
buse system were desipgnated by the Secretary of USDOT and approved by Congress
in the National Highway System Designation Act of 1995, NHS Intermodal Connec-

for routes were added in 1998 with the snactment of the 'Transportation Eqisity Act .

for the 215t Centary. Modifications to the NHS must beapproved by the Seerstary
of USDIOT. Guidance criteria and procedures for the functional classification of high-
ways are provided in {1) the Federal Highway Administzation (FHWA) publication
"Highway Functiona] Classification—Concepts, Criteriz and Procadures” revised in
March 1989, and (2) former ch. Trans 76. The federal publication is available on
reguest from the FHWA, Office of Eavironment and Planning, HEP-10, 400 Seventh
Street, SW., Washingeon, DC 20590. Former ch. Trans 76 is available from the Wis.
consin Department of Transportation, Division of Transportation Investment Man-
agement, Bureay of Planning. The results of the functional classification me

and submitted to the Foderal Highway Administration (FHWA} for approval and
when approved serve s the officil record for Federat-aid highways and one basis
for dssignation of the National Highway System, In general, the highway functional
classifications are rural oruban: Priscipal Asserials, Minor Arterials, Major Collec-
tors, Minor Collectors, and Local Reads. The definition of “level of service used
for this paragraph is the same as in ss. Trans 210.03(4) and 21 0.851) for purposes
of the MAJOR HIGHWAY PROJECT NUMERICAL EVALUATION PROCESS.
Irs genersl, the “level 0F service™ refers to the ability of the facility to satisfy both exist-
ing =nd future trave! demand. Six levels of service are defined Tor each type of kigh-
way facility ranging from A to F, with level of scrvice A representing the best operat-
ing conditions and level of service F the worst. Department engineers will use the
procedures outlined in the general design consideration guidelines in Chapter 11,
Section 3 of the Wisconsin Department of Traasportation’s Facilities Development
Ivanuz] 1o determine the level of highway service, Under the rule as effective Febru-
ary 1, 1999, 5. Trans 233.08(1) provides 4 ways to erect something in a setback area
{1} for utilities, follow the procedures set forth in the rule, {2) obiain a variance (now
“special exception™), (3) for utilities, get local approval for utilities on or adjacent to
comnecting highways, or for utilities within the right of way of state trunk highways,
get department approval (s mer “techaical” exception), and (4) erect something that
doesn’t fiall within the definftion of “stracturs”™ or within the definition of “improve-
ment.” The provision below now adds o flth “exception,” (37 be 15 feot or moete out-
side the right of way line of a defined and mapped set of highways,

{d} 1n addition to producing general reference maps at least
once every 2 years that identify highways and intersections under
par. {c), at least every 2 vears the department shall also produce
more detailed reference maps suitable for use in the geographic

area of cach district office,

{3} Ifany poriion of 2 service road right-of-way lies within
the setback area determined under sub. (2), the setback area shall
be increased by the lesser of the following:

Register, fanuary, 2001, No. 541
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(a) The width of the service road right-of-way, if the entire  graph shall he measured from the nearer right-of-way line of the
service road right-of-way Hes within the setback area. Any  service road.
increase under this paragraph shall be measured from the bound- Nete: For example, if o service road ROW extends 15 feet (measured perpendicu-

o ; latly to the setback} into the setback defermined under sab. (2), and runs for a distance

ary of the setback area determined under sub. (2). of Tty o Sty t y
N " . ; . %, the setback determined under sub, £2) shall be pushed 15 feet Farther from
(b) The distance by which the service road right-of-way lies e contertine, running for a distance of 100 feet. See Grl:;phic,

within the setback area, if the entire service road right-of-way
does nat lie within the setback area. Any increase tinder this para-
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Register, fanuary, 2081, No. 541




308-3

DEPARTMENT OF TRANSPORTATION

Trans 233.105

Unofficial Text (See Printed Ve)l;_::me). Current through dafe and Register shown on Title Page.

{3m}) {a}) Notwithstanding sub. (1}, a public utitity may erect,
install or maintain a utility facility within a setback area,

(b} If the department acquires land thet is within a setback area
for a state trunk highway, as provided by this chapter, and on
which 2 utility facility is located, the department is not required to
pay compensation or other damages relating to the utility facility,
unless the utility facility is any of the following:

1. Erected or installed before the land division map is
recorded.

2. Erected or installed on a recorded utility easement that was
acquired prior to February 1, 1999, ; .

3. Erected or installed after theland division map is recorded
but with prior notice in writing, with a plan showing the nanue and
distance of the work from the nearest right-of-way line of the
highway, to the department’s appropriate district office within a
noremal fime of 30 days, but no less than 5 days, before any routing,
minor wilify erection or instailation work commences, nor less

than 60 days, before any major.utility erection or installation work

corumences, ifany utility work is within the Setback.

Note: 'For purposes of this section, Smajor viility sreution or instailation work™

includes, but iz not imited to, work invelving fransmission towers, conwaunication
towers, Wter towers, pumping stations, lift:stations. régulator. pits, remete switching
cabinets, pipeiines, electrical substations, wells, gos substations; apteimae, sateflite
dighes, treatment faciiities, electrical ission ines and facilities of similar mag-
mitude, “Routine minor utility erection orinstallation work™ veferd o single residsn-
dal distribution facilities and similar inexpensive work of less magnitude, “The con-
cept behind the flexible, “normal time of 30 days” standard for utility submission of
notice and plans to the department is fo ercourage and require ut Teast 60 days notice
from utilities for lurger, complex or expensive instatlations, but ot for routive, mingr
utility work that has waditionzlly involved caly 2 fow days notice for coordination
and issuance of uility permits by the departraent for whick 2 minimum of § days

notice is mandatory, Ho , the pormal tie for submission and revisw is 30 days.
This potice and plan requiresnent does not apply to maintenance work on ¢ isfing
P

4. Prected or installed before the land division map is
recorded but modified afier that date In a manner that increases the
cost to remove or relocate the utility facility. Tn such acase, the
department shall pay compensation or other damages related to
the wiility facility as i existed on the date the tand division map
_was recorded, exeept that if the medification was made with_prior

- inotice ir writing, with 2 plan showing the narire and distance of
~the work from the nearest right-of -way line of the highway, tothe -

department’s appropriate district office within'anormal time 6 30
days, but no less than 3 days, before any routine, minor utility
erection or installation work commences, nor less than 60 days,
before any major utility erection or installation work commences,

if any ntility work is within the setback, then the department shall
pay compensation or other damage_s_ Telated to the uility facility

as modified, . - PR S

{c) ¥ alocal unit of government or the department scquires
land that is within a setback area for a connecting highway as pro-
vided by this chapter and on which a vtility facHityais Tocated, the
department is not required to pay compensation orother damages
refating fo the utility facility, unless the utility facility is compen-
sable under the applicable Jocal setbacks and the vtility facility is
in any of the categories described in par. (b} L. to 4,

Note: A “connecting highway” is not a state trunk highway. #t is a marked route
of the state trunk highway system over the atroets ang highways i municipalities
which the Department bas designated as connecting highways. Manicipalities have
Jurisdiction over conpecting highways and are responsible for their maintenance and
traffic control, The Tepariment i gencrally responsible for construgsion aad recon-
struction.of the th h fanes of ing figh . but costs for parking lanes and
reluted nunicipul facilifies and other desired local improvements are local responsi-
bilities, Ses s5. 84.07 (11), 84.08 (303, 86.32 (1) and {2), and 340,61 (60), Stats. A
listiag of connecting highweuys and geopraphic end points are available in the depart-
ment’s "Cificial Stute Trunk Highway System and the Commecting Highways™ book-
lez thut is published annuatly as of December 31. .

(d) The department shall review the notice and plan to deter-
mine whether a planned highway project within a é-vear
improvement program ander s. 84.01 (17}, Stats,, or a planned
major highway project enumerated under 5. 84.013 (3}, Stats., will
conflict with the planned utility facility work. If the department
determines a conflict exists, it will notify the utility in writing
within a normal time of 30 days, but no more than 5 days, after
receiving the written notice and plan for any routine, minor utility

erection or instatlation work, nor mere than 60 days, afier receiv-
ing the written notice and plan for any major utility erection or
installation work, and request the utility to consider alternative
locations that will not corflict with the planned highway work.
The department and utility may also enter into a cooperative
agreement to jointly zequire, develop and maintain rights of way
to be used jointly by WISDOT and the public utility in the fature
as authorized by s. 84.093, Stats, If the department and utility are
not able 10 make armngements fo avoid or mitigate the conflict,
the utility muay proceed with the utility work, bu notwithstanding
pars. (k) and {c), the department may not pay compensation or
other damages relating to the wtility facility if it conflicts with the
planned highway project. In order to avoid payment of compensg-
tion or other damages to the utility, the department is required to
record a copy of its written nofice to the wtility of the conflict, that
adequately describes the property and wtility work involved, with
the register of deeds inthe county in which the utility work or any
part of it is Jocated,

Note: The Department will make the general and detiled maps readily available
to the public-on the internet and through other effective means of distribution.
{30} Any persoiimay erect, install or maintain any stracmre
or improvementat 15 feet and bevond from the nearer right—of-

-way-line 'of any state frunk highway or connecting highway not
identified in's, Trans 233.08.(2) (¢). Any person may request a
special exception to the setback requirement established under

this subsection, as provided in s, Trans 233.11 (3). This subsection
does not apply to major intersections or within the desirable stop-
ping sight distance, as determined under procedure 11-10-5 of
the department’s facitities development manual dated June 10,
1998, of the infersection of any state trunk highway or connecting
highway with another state trunk highway or cormecting highway.
This subsection does not supersede more restrictive requirements
imposed by valid applicable local ordinances.
Note; Technical figures 2, 3, 3m, 4, 4m, 3, 6 and 6m within Pracedure 11-10-5
have various dotes other thar Juse 10, 1998 or are undated,
{4} The land division map shall show the boundary of a set-
back area on the face of the land division map and shali clearly

label the boundary a5 » highway setback Tine and shall ‘clearly

show existing structures and improvements lying within the sef- .-

“backarea. :

(5) The owner shall place the following restriction upon the
same sheet of the land division map that shows the highway set-
back line: _ _

*No improvements or structures are allowed

between theright-of—way line and the highway

setback lipe. [mprovements and structures include,

but are not limited to, signs, parking areas, drive-

ways, wells, septic systems, drainage fadilities,

buildings and retaining walls, Tt is expressly

intended that this restriction is for the benefit of the

public as provided in section 236.293, Wisconsin

Statutes, and shall be enforceable by the Wisconsin

Department of Transportation or its assigns. Con-

tact the Wisconsin Depariment of Transportation

for more information. The phone number may be

obtained by contacting the County Highway

Department.”
If on a CSM thers is limited space for the above restriction on
the same sheet that shows the setback line, then the following
abbreviated restriction may be used with the standard restric-
tion paced on a subsequent page: “Caution - Highway Set-
back Restrictions Prohibit Iimprovements, See sheet

History: Cr. Register, January, 1999, No. $17, eff. 2-1-99; cr. (23 (o), &) and (303,

Register, January, 2001, No, 541, eff, 2-1-01.

Trans 233.105 Noise, vision comers and drainage.
{1} Noise. When noise barriers are warranted under the criteria
specified in ch. Trans 405, the department is not responsible for

»

Register, Janvary, 2001, No. 541



Trans 233.105

WISCONSIN ADMINISTRATIVE CODE

3084

Unefficial Text (See Printed Volume). Current through date and Register shown on Title Page.

ary noise barriers for noise abatement from existing state trumk
highways or connecting highways. Noise resulting from geo-
graphic expansion of the through-lane capacity of a highway is
not the responsibility of the owner, user or land divider. In addi-
tion, the following notation shall be placed on the land division
map:
“The lots of this land division may experience

noise at levels exceeding the levels in s, Trans

405.04, Table |, These levels are based on federal

standards. The department of transportation is not

responsible for abating noise from existing state

trunk highways or connecting highways, in the

absence of any increase by the department to the

highway’s through-lane capacity.”

Notfe: Some land divisions will result In faeilities located i proximity w highways
where the existing noise levels will exceed recommended federal standards. Noise
barriers are designed o provide poise protection only to the ground floor of shusting
buildiags and not other parts of the building. Noise levels may increase over time.
Therefore, it is important 2o have the caution placed on the land division map to warn
owhers that the department is not responsible for fiwther nodse abatement for traffic
and wraflic increases on the existing highway, in the absence of any increase by the
department to the highway’s fhrough--Jane capacity.

{2) Viston corners, The department may require the owner
to dedlicate land or grant an easement for vision comers at the
intersection of a highway with a state trunk highway or connecting
highway to provide for the unobstructed view of the intersection
by approaching vehickes. The owner shall have the choice of pro-
viding the vision comer by permanent easement or by dedication.
1 the department requires such a dedication or grant, the owner
shall inclade the following notation on the land division map:

“No structure or improvement of any kind is per-
mitted within the vision corner. No vegetation
within the vision corner may exceed 30 inches in
height.”

Note: (uide dimensions for vision corners are formaily adopted in the Depast-
ment's Facitities Development Manual, Chapter 11, pursuant to s, 227.01 (13) {¢),
Staty.

{3) Drainacz. The owser of land that directly or indirectly
-discharges stormwater upon a state trunk highway, or connecting

highway shall submit to the department a drainage apalysis and

drainage plan that assures to a reasonable degree, appropriate to
the citcumstances, that the anticipated discharge of stormwater
upon a state trimk highway or connecting highway following the
development of the land is less than or equal to the discharge pre-
ceding the development and that the anticipated discharge wilt not
endanger or harm the traveling public, downstream properties or
transportation facilides. Various methods of hydrologic and
hydraulic analysis consistent with scund engineering judgment
and experience and suitably tailored to the extent ofithe possible
drainage problem are acceptable. Land dividers ave niot required
by this subsection to accept legal responsibility for unforescen
acts of natuwre or forces beyond their control. Nothing in this sub-
section relieves owners or users of land from their obligations
under s, 88.87 (3} (b), Stats.

Note: Insec. 88.87 (1), Stats, the Legislature has recogaized that development
of private land adjacent to highways fre:guemly changes the diection and volume of
flow of surface waters. The Legislature tound that it is necessary & control and regu-
late the construction and draimage of al} highways in order to protect property owners
from damege to nds caused by wiveasonable diversion or retention of sefice waters
caused by a highway and to impose comrelutive dities upon owners and users of land
for the purpose of protecting highways from ffooding or water damage. Wisconsin
Taw, sec. 88.87(3), Stats., imposes duties on every owner or user of land to provide
and maintain 2 sufficient drinage systen: fo proteet downstrear: and upstream high-
ways. Wisconsin law, sec. 88.87 (3) (b}, Stats,, provides that whoever fails or neglects
to comply with this duty is liable for all damages to the highway caused by such fal
ure or neglect, The authority in charge of maintenance of the highway may bring an
action to recover such dmnages, but must commenee the action within 99 days after
the alleged damage occarred. Bection 893.59, Stats. Additional guidance regarding
drainage may be found in Chapter 13 and Procedure 13~1-1 of the Deparfment’s
Facilities Development Manual,

History: Cr. Register, Januery, 1999, No, 517, eff. 2-1-99; am. (1), (2} (it} and
{3}, Register, January, 2001, Na, 541, eff, 2-1-01.

Trans 233.11 Special exceptions. (1) DeparTVENT
CONSENT. No municipality or county may issue a variance or spe-

Register, fanuary, 2001, No. 541

cial exception from this chapter without the prior written consent
of the department.

{3} (a) Special exceptions for setbacks allowed, The depart-
ment, district office or, if authorized by a delegation agreement
under sub. (7}, reviewing municipality may authorize special
exceptions from this chapter only in appropriate cases when war-
ranted by specific analysis of the setback needs, as detersined by
the department, district office or reviewing municipality. A spe-
cial exception may not be contrary to the public interest and shall
be in harmony with the general purposes and intent of ch. 236,
Stats., and of this chapter. The department, district office or
feviewing municipality may grant a special exception that adjusts
the sethack area or authorizes the erection or installation of any
structure or improvement within a setback area only as provided
in this subsection. The department, district office or reviewing
municipality may require such conditions and safeguards as will,
in its judgment, secure substantially the purposes of this chapter.

Note: The phrase “practical difficulfy or unmecessary hardship” has been ¢lmi-
nated from the rule that was effective February 1, 1999, to avoid the adverse logal
consequences that could result from the existing use of the word “variance” The
Wisconsin Supreme Court has interpreted “variance” and this phrase to make i
extremely difficult to grant “variances” and in se doing has cased the way for third
party lega! chatlenges o masny “variances” reasonably granted. See Stare v Kenosha
County Bd. of Adjust., 218 Wis. 2d 396, 577 N.W.2¢ 813 (1998), 'The Supreme Court
defined “unnecessary hardship™ in this context as an owner haviag “no reasonable
use of the property without a varizace.” Id. at 413, The “special exception” provision
in his rule i3 not intended to be so restrictive and has not been administered in so
Testrictive 2 fashion. In the first yesr foflowing revisions of ch. Trans 233, effective
Fehruary 1, 1999, the Department granted the vast majority of “varisnces” requested,
using a site and gcighborhnomsensitive sontext based on specific analysis.

{b) Specific anulysis for special exceptions for setbucks, Upon
request for a special exception from a setback requirement of this
chapter, the departasent, district office or reviewing municipality
shall specifically analyze the sctback needs. The analysis may
consider all of the following:

L. The structure or improvement proposed and its location.

2. The viginity of the proposed land division and its existing
development patter.

3. Land use and transportation plans and the effect on orderly
overall development plans of local units of government,

4.- Whether the current and forecasted congestion of thé abut-.
ting highway is projected o be worse than level of service “C,” as
determined under s. Trans 210.05 (1), within the following 20
years.

5. The objectives of the community, developer and owner.

6. The effect of the proposed structure or improvement on
other property or improvements in the area.

7. The impact of potential highway or other transpertation
improvements on the continued existence of the proposed struc-
fure or improvement.

8. The impact of removal of all or part of the structure or
improvement on the continuing viability or conforming use of the
busiress, activity, or use associated with the proposed structare or
improvement.

9. Transportation safety,

10. Preservation of the public inferest and investment in the
highway.

1}, Other criteria to promote public purposes consistent with
local ordinances or pians for provision for light and air, providing
fire protection, solving drainage problems, protecting the appear-
ance and character of 2 neighborhiood, conserving property val-
ues, and, in particular cases, to promote acsthetic and psychologi-
cal values as well as ecological and environmental interssts.

(¢} Adjust setback. If the departmen, district office or review-
ing municipality grants a special exception by adjusting the set-
back area, the departneent shall pay just compensation for any sub-
sequent department-required temoval of any structwre or
improvement that the department has sHowed outside of the
approved, reduced setback arca on land that the department
acquires for a transportation improvement. The departroent may
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not decrease the 15 foot sethack distance established under s.
Trans 233.08 (3n), except in confarmity with a comprehensive
focal setback ordinance, gencrally applicable to the vicinity of the
iand division, that expressly establishes a closer setback {ine.

(dy Allow in setback — removal does not affect viabilitv. The
department, district office of reviewing municipality may autho-
rize the crection of a structure or improvement within a setback
area enly if the department, district office or reviewing municipal-
ity determines that any required removal of the structure or
improvement, in whole or in part, will not affect the continuing
viability or conforming use of the business, activity, or use associ-
ated with the proposed structure or improvement, and will not
adversely affect the community in which it is located, Any owner
or user whe ¢rects & structure or improvement under a special
exception granted under this paragraph assumes the risk of future
department—required removal of the structure or improvement
and waives any right to compensation, relocation assistance or
damages associated with the department’s acquisition of that iand
for a transportation improvement, including any demage to prop-
erty outside the sethack caused by removal of the structure or
improverent in the setback that was-aliowed by special excep-
tion. The department, distriet office or reviewing fnunicipality
may not grant a special exception within an existing setback area,
unless the owner executes an agreement or other appropriate doc-
ument required by the department, binding on successors and
assigns of the property, providing that, should the department
need to acquire lands within the setback area, the department is not
required to pay compensation, relocation costs or damages relat-
ing to any structure or improvement authorized by the special
exception. The department, district office or reviewing munici-
pality may require such conditions and safeguards as will, in its
judgment, secure substantially the purposes of this chapter. The
department, district office or reviewing municipality shall require
the executed agreement or other appropriate document to be
recorded with the register of deeds under sub. (7} as part of the spe-
cial exception.

(e} Blunket or area special exceptions for setbacks. Based on
its experience granting special -exceptions on similar land divi-

sions, simtar structures or improvements; or the same srea and |

‘development pattern, the department ‘may grant blanket or'area
special exceptions from setback requirements of this chapter that
ar¢ generally applicable. The department shall record blanket or
area special exceptions with the register of deeds in the areas
affected or shall provide public notice of the blanket or area spe-
cial exceptions by other means that the department determines to
be appropriate to-inform the public, o

(1) Horizon of setback analysis. For purposes.of its specific
analysis, the department, district office or reviewing municipality
shall consider the period 20 years afier the date oFanalysis.

Note: Federal law requires a minimum 20-year forecast period for transportation
planning for all areas of the State, 23 USC 134 (g} {2)(A) and 135 (e} (1)

{4) SPECIAL EXCEPTIONS FOR PROVISEINS OF THIS CHAPTER
OTHER THAN SETBACKS, Except as provided in sub. (3), the depart-
ment may not authorize special exceptions from this chapter,
except in appropriate cases in which the literal application of this
chapter would result in practical difficulty or unnecessary hard-
ship, or would defeat an orderly overall development plan of 2
local unit of government. A special exception may not be contrary
0 the public interest and shall be in harmony with the general pur-
poses and infent of ch. 236, Stats., and of this chapter. The depart-

ment may require such conditions and safeguards as will, in its
Judgment, secure substantially the purposes of this chapter,

Note: This subsection uses the phrase “practical difficalty or unnecessary hard-
ship to indicate 2 higher standard for special exceptions from provisions of this chap-
ter other than sethacks, However, the phrase “special exception™ has been used rather
thaw the word “vartance.” The Supreme Court defined “unnecessary hardship” ina
variance context as an owner having “no reasonable use of the property without a
variance,” See Stute v, Kenoghe County fust,, 218 Wis, 2d 396, 413, 577
N.W2d 813 (1998). The depurtment intends the “special exception” provision in this
rule to be sdministered in o somewhat less restictive fashion than “no reasomable we
of the property™ without a “variance.”

{5) MUNICTPAL SFECIAL EXCEPTIONS. A delegation agreement
under 5. Trans 233.03 (8) may authorize a reviewing municipality
to grant special exceptions. No musicipality may grant special
exceptions to any requirement of this chapter, except in confor-
mity with a delegation agreement under this subsection. Any
decision of a reviewing municipality relating to a special excep-
tion is subject to the appeal procedure applicable to such decisions
made by the depariment or a district office, except that the depart-
ment inay unifaterally review any such decision of a reviewing
municipality only for the purposes of ensuring conformity with
the' delegation agreement and this chapter.

{6} Trae Liver For REVIEW. Not more than 60 calendar days
after receiving a compieted request for a special exception under
8 Traps 233.11, the depariment, district office or Teviewing
municipality shall provide to the land divider written notice of its
decision granting or denying a special exception. The 60-day
time Himit may be extended only by written consent of the land
divider.

Noter The Department intends that decisions concerning special exceptions be
made i the shosiest practicable peried of time, The Department intends the 60-day
time Hit applicable to special exceptions to allow sufficient time for z land divider
and the Departmerst, district office or municipalify to explore alterative kecations or

plans to avoid and minimize conflicts and to facilitate mutually acceptable resoh-
Hons to conflicts.

{7) RECORDING REQUIRED. A special exception granted under
this section is effective only when the special exception is
recorded in the office of the register of deeds. Any struchme or
improvement erected under awthority of a special exception
granted tmder this section is presumed to have been first erected
on the date the speciat exception is recorded. T

“Historys Cr. Register, January, 1999, No 517, off, 2—1-99; renum. (23 io'be {3)-
ga}]'i'f(lﬁ am, or, (3)_'{b} o fyand (4) m_(_’:j, R_egistcr, Janmary, 2041, NO.'.Sﬁﬂ, eft.

Trans 233.12 Performance bond. The department may,
in appropriate cases, require that a performance bond be posted,
or that other financial assurance be provided, to ensure the
construction of any improvements in connection with the Jand
division which may affect a state trunk highway.

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99.

Trans 233.13 Fees. The department shall charge a fee of
$119 for reviewing a fand division map that is submitted under s,
236,10, 236.12, 236.34, 236,45 or 703.11, Stats., or other means
not provided by statte, on or after the first day of the first month
begirming after February I, 1999, The fee is payable prior o the
department’s review of the land division map, The department
may change the fee each year effective July 1 at the annual rate of
inflation, as deternxined by movermnent in the consumer price index
for alt urban consumers (CPE-U), published the preceding Fanu-
ary in the CP1 detailed report by the U.5. departiment of labor’s
bureau of labor statistics, rounded dows to the nearest multiple of

$5.
History: Cr. Register, January, 1999, No. 517, ff. 2-1-99,

Register, Junuary, 1999, No. 517
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Chapter Trans 233
LAND SUBDIVISION PLATS ABUTTING
STATE TRUNK HIGHWAYS AND CONNECTING STREETS
Trans 23301 Parpose Trms 23307 Temporary stieet conpections
Trans 23302 Basic principles Trans 233,08 -Setback requirements
Teans 23303 Definitions Trans 23309 Physical requirements of access
Trans 23304 Reguired information Trans 233.10 Recommended procedure
Trans  233.05 Direct access 10 state trunk highway Trans 23311 Variamoes
Trans 23306 Frequency of street or road connections Trans 233,12 Performance bond

Note: Chapter Hy 33 was reanmbered chapter Trans 233, under 5. 13.93 Zm)
(b} 1., Stats, Register, Angust, 1996, No. 488.

Trans 233.01 Purpose. (1} PURPOSE OF CH. 236; STATS. The

purpose of ch. 236, Stats., is “fo regulate the subdivision of land -

to promate public health; sifetyiand general welfare; to farther
the orderly layout and yse af land-1o prevent the overcrowding of

land; to lessen czmgemon in the streets and. hzgkwayx, toprovide -

Jor adequate light and air; 1o sy facilitate adequare provisionfor wa-

ter, sewerage, and other public requirements; to provide for prop-
er ingress and egress; and to promote proper monumenting of
land subdivided and conveyancing by accurate legal description.
The approvals to be obtained by the subdivider as required in this
chapter shall be based on requirements designed to accomplish
the aforesaid purposes.”

{2} PurrosEOF RULES. Accordingly, the purpose of these rules
is to specifly minimum standards necessary {o.meel the reguire-
ments of state highway commission review of land subidivision
plats abutting’ the state' trunk hzghway system as provided under
5.236.13 (1) (e), Stats,, as follows:™

“(e) The rules af the state-highway commission relatmg topro-
vision foﬂke safety of entrance uponand departure from the abut-
ting state trunk Bighways. or connecting streets and forthe pres-
ervmton of the public interest and investment in such highways or

streets.”
History: Cr. Registes, Septzmbcr 1956, No. ;.¢ff. 10-1-56,

Trans 233.02 Bassc principles. Land subdmsum tends
to affect highways by -generating - traffic, mcreasmg vehicular
parking reqirirements, reducing sight distance, i increasing drive-
ways and other access points:and, in general, impairing: safety-and
impeding traffic movememts. To control these tendencies and to
carry outthe purposesof ch. 236, Stats., the commission pmmuh
gates the following basic reqmments in thids section and the spe-
cific rales of subsequent sections of these rules and regulations:

{1) Local traffic generated in subdivisions abuiting on a state
trunk highway shall be served by an internal street system of ade-
quate capacily, intersecting and connecting with state trunk high-
ways. at a minimum number of points and in @ manner W s
safe, convenient, and economical to maintain and regulate,

{2} Subdivisions shall be so laid out that the individual lots or
parcels do not require direct vehicular access 1o the hi ghway ST

(3} To accomplish reasonable functional integration and coor-
dination of roadways and private driveways:

(a) The commission, particularly in the absence of 2 Jocal com-
prehensive general or master plan or official map, will consider
not only the immediate plat before i1, but also its relationship to
the access requirements of adjacent and contiguous subdivisions
and unpiatted lands;

{b) These rules and regulations shall be applicable not only to
the lands proposed to be subdivided but also to all lapds owned by,
or under optita {(formal or informal), contract or lease to the subdi-
vider and which are contiguous to and adjoin the land being subdi-
vided.

{4} Setbacks from the highway shall be provided as hereinafter
specified.

{5} The subdivision layout shall include provision for surface
dramage in sucha manner that the existing highway drainage sys-
tem'is pot adversely affected..

Histary: - Cz. Register, Septermber, 1956 No. 9, eff. 10-1-56.

frans 233 03 Definitions. (1) “State trunk highway” in-
cludes connecting strects as defined in s. 84, 02 (11), Stats.

{2). “Subdivision” is as defined in s. 236.02 (7), Stais.; pro-
vided, however; that where the local unit of government, under s.
236.45 (2}, Stats., has adopted an ordinance governing the subdi-
vision or other division of land which is more restrictive than the
provisions of ch. 236, Stats., and has provided for comrmission re-
view, these rolesand regulations shall also apply to those subdivi-
sions or other divisions of land as specified in the ordinance..

(3) “Subdivision abutting a state trunk highway” means:

{a). A subdivision some part of which adjoins or abuts a state
trunk highway,; or

A subdivision which inclades streets one or more of which
isto be latd out o dedicated as part of the subdivision; and which:
isto cmmect with a state trunk highway; or: i

@y A subdivision which is separated from a state mmk }ugh_
way by unplatied lands which abut the highway and the subdivi-
sion: and are owned by, or under option (formal or informal), con-
tract or lease to the subdivider.

{4} “Frontage street” or “frontage road” means 2 local street
or road auxiliary to and located on the side of an arterial highway
for service to.abutting property and adjacent areas and for control
of access.

{5} “Street” or “read” inchudes alleys.
History: Cr. Register, Septomber, 1956, No. §, off. 10-1-56.

Trans 233.04 Required information. The subdivider
shall show on the face of the preliminary plat or on a separate
sketch at a scale ofnot more than 1,000 feet to the inch, the approx-
trmate distances and relationships for the following:

- (1) The geographic relationship to the proposed subdivision
of any unplatied lands which abut any state trunk highway and are
contiguous to the proposed subdivision, and the ownership rights

¢ in and the subdivider’s interest, if any, in these lands.

{2) All existing, proposed, authorized or approved points of
access ko any state runk kighway from said unplatted lands which
abut any state trunk highway and are contiguous 10 the proposed
subdivision.

{3} The classification of each point of access as a public road,
private road or other entrance, and whetherexisting, proposed, au-
thorized or approved.

{4) The priacipal use of each point of access (other than a pub-
lic road) as agriculuaral, commereial, industrial or residential, and
as existing uader commission permit or otherwise.

{5} The location of the nearest public highway or street on ev-
ery side of the proposed subdivision.
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{3 ‘The lucation of public highway or street intersections with
the state trunk highway on that side of the state trunk highway op-
posite the subdivision and within 300 feet on each side of the sab-
division.

Histary: Cr. Register, September, 1956, No, 9, eff. 10-1-56.

Trans 233.05 Direct access to state trunk highway.
(1} There shall be no direct vehicular access between the state
trunk highway and the individual lots or parcels in the subdivision
without the express consent of the commission. The following re-
striction shall be appropriately placed on the face of the plat and
shall be executed as a conveyance is executed. (It may be made
a part of the owner’s centificate required by s. 236.21 (2) (a),
Stats.);

" As owner I hereby restrict all Iots and blocks {except Lot
Block _ ), in thatno owner, possessor, user, nor licensee, nor other
person shall have any right of direct vehicular ingress or egress
with (USH)(8.TH.) or Street, as shown
on the plat;-it being expressly intended that this restriction shall
constitute a restriction for the benefit of the public according to s.
236.293, Siats:, and shall be enforceable by the state highway
cormnmission. -, | - o :

{2y 1n accordance with'the objectives and purposes of these
rules andregulations, the commission may require a desirable pat-
ternof access between a state trunk highway and abutting lands
which are contiguous to-and adjoin the proposed subdivision-and
which are owned by erunder option {formal or informal), contract
or lease to the subdivider. A recordable covenant runming with the
Iand may be required with respect thereto,

(3) When deemed feasible, frontage roads ora satisfactory al-
ternative will be required.

{4) Before street connections to state trunk highways, as indi-
cated on an approved plat can be constructed, a permit must be ob-
tained as required under 5. 36.07, Stats. These permits for street
connections will be issued only to the local unit of government
and will not be issued prior to favorable commission review of the

. preliminary or final plat. _ :
- Mistory: .Cr Register, Septernber, 1956, No. 9, eff. 10156, " .
33.06- Frequency of street or road connec-
tions. (1) The subdivision shail be laid out with a mitimum
numnber of steet conpections with abutting state trunk highways.
{2). Dependent upon the character of the state trunk highway
* abutting the subdivision, the commission will determine a mini-
murn allowable distance between connections with the state trunk
highway, 2 subdivision streets or between a subdivision street and
an existing or planned street or voad. In general, a distance of at
least 1,000 feet will be required. |
(3) In appropriate cases where existing strects provide access
to the state trank highway deemed reasonable and adeqguate by the
commission, the streets in the subdivision shall not be opened di-

rectly into the state trunk highway.
History: Cr. Register, September, 1956, No. 8, eff, 18-1-56.

Trans 233.07 Temporary street connections. {1} The
commission may issue temporary street parmits for street connec-
tionts in the case of;

(a) A subdivision which at the time of review cannot provide
diréct access complying with the provisions of s, Trans 233.06(2).

(b} A subdivision layout which might necessitate a point or
pattern of access for a future adjacent subdivision, not in accor-
dance with s. Trans 233.06 {2).

(2) The commission may require that such temporary street
cennections be altered or closed by the appropriate parties or au-
thorities at a tater date in-order to achieve a desirable access pai-
tern, The streel connection shall be prominently labeled “Tempo-
rary Street Connection” on the plat, and the following restriction
shall be lettered on the plat:

Register, July, 1996, No. 488
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“The seet conpection(s) shown on this piat shall be used under
& lemporary street permit which may be canceled af such time as
a feasible alternate means of access to (8. T.H.) (USH) is
provided.” -

{3) When such a temnporary street connection is granted, the
subdivider shall dedicate-a frontage road or a satisfactory alterna-
tive, to provide for a present or future pattern of access in aceor-
dance with the requirements of s. Trans 233.06 (2).

History: Cr. Register, September, 1956, No. 9, 2f. 10-1-56; comrections in (1)

and {3) owade under s, 13.93 (2} (b)4., Stats., Register, June, 1989, No. 402; correc-
tions made under 5. 13.93 2m) (b} 7., Stats., Register, Angust, 1996, No. 488,

Trans 233.08 Setback requirements. {1) There shall be
a minimum building setback 110 feet from the centerline of the
state trunk highway or 50 feet outside the nearer right-of-way
line, whichever is more restrictive. However, if the local unit of
government has a uniform setback ordinance which requires a
minimum building setback for state trunk highways equal te or
greater than 100 feet from the centerline or 42 feet from the nearer
right-of-way line, whichever s more restrictive, the local ordi-
nance shall govern for the sake of consistency; provided that the
local it of government shall allow no variances or exceptions
for platted areas abniting ‘state trumk highways without prior ap-
proval of the commission. There shali be no improverents or
structures placed between the highway and the set back line.

(2} The setback requirement shall be shown on the plat'and

shall be a restriction for the benefit of the public under s. 236293,
Stats,

(3} - The conumissior may require that a frontage road be set
back from the present highway to allow for future highway im-
provement. When this is the case, the area between the highway
and the frontage road shall be marked “Dedicated for highway
purposes,” and shall be deemed so dedicated.

History: Cr. Register, September, 1956, No. 9, off. 10-1-56.

Trans 233.09 Physical requirements of access. Rules
govemning construction Tequirements of driveways and street
openings will be found in ch. Trans 231. Detailed specifications
may be obtained at the district offices of the commission. = -
umder's. 1:3.3? iz#fa?fé?i, Stats, Register, Aughet, 1996, No. 488,

Trans 233.10 Recommended procedure. In accordance
with 5. 236.12 (2) (a}, Stats., the commission recommends the fol-
lowing procedure:

{1} Before the lots aze surveyed and staked out, the subdivider
or his agent should submit a sketch to the district office of the dis-

trict in which the land lies. The sketch should indicate ronghly the -

layout of lots and the approximate Jocation of sireets, and should
include other information required in these rules and regulations.
(2) The subdivider should confer with district office represen-
tatives throughout development of the plat.
(3) Prior to the formal submittal of a preliminary or final plat
pursuant to s. 236.12 (2) {a), Stats., the subdivider should have the

district office review the plat,
History: Cr. Register, September, 1956, No. 9, off. 10-1..56.

Trans 233,11 Varlances. The commission may, in ap-
propriate cases and subject to appropriate conditions and safe-
guards, authorize variances to the terms of these rules and regula-
tions in special cases where the Hteral application of these rules
and regulations will result in practical difficulty or unnecessary
hardship, or will defeat an orderly over-all development plan of
a local unit of government; provided: that such variznce shall not
be contrary to the public interest and shall be in harmony with the
general purposes and intent of ch. 236, Stats., and these rules and

regulations.
History: Cr. Register, Seprember, 1956, No. 9, eff. 10-1-56.

Trans 233.12 Performance bond, The commission may,
In appropriate cases, require that a performance bond be posted to

1956, Mo 9 eff. 10-1-56; smade .
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- subdivision which mray affect a state trunk highway.
. Istory: Cr. Register, Septesmber, 1956, No. 9, eff. 156,

ton of any improvements in connection with .
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Register, August, 1996, No. 488




Joe re;bhm

STATE SENATOR

To: Senate Republican Caucus

From: Senator Joe L.eibham

Re: Talking Points: Trans 233 — January 2004

Background

Trans 233, m Administrative Code became effective February 1, 1999, to replace the original Chapter
Hwy 33. Key point: The DOT called changes to Trans 233 a “clarification,” in the fall of 1998. The
Senate and Assembly Transportation Committees had jurisdiction over the rule changes in Sept-Oct of
1998, and the rule was cleared of legislative authority in October 1998. One criticism of DOT for this
change was to attempt to slip the rule past the legislature in the fall of a campaign year, when legislators
were focused on the election cycle.

Summary of Trans 233

Trans 233 is a comprehensive administrative rule that gives the DOT the authority to regulate
development lands that abut state trunk highways or connecting highways in Wisconsin. The legislative
intent of Trans 233 sets guidelines for the review of subdivision plats as prescribed in Chapter 236 of the
statutes. - Currently, DOT has expanded reviews to regulate the use of all lands along state highways,
including subdivisions, which do not abut state highways. It also is intended to promote safety for
travelers along state trunk highways and connecting highways by reviewing activities that increase traffic,
reduce sight distances for drivers and prevent any hazards that may impede safety of drivers entering and
exiting these roadways.

The need for reforming Trans 233

Simply put, Trans 233 has become a barrier to economic development and job growth in Wisconsin.
Members of JCRAR, citizens and affected interests are cognizant of the need to keep our state’s roadway
system safe and reliable to motorists, however, Trans 233 as currently administered, has caused great
concern that DOT has gone beyond their authority. What was originally intended to be a vehicle for the
state to review and object to projects that would adversely affect safety, has now become a review and
approval process for growth. DOT has shown time after time that they are going beyond their scope, and
it is time for the legislature to return the rule to govern under its true intention.

Beside the clear reasons why Trans 233 needs to be changed, JCRAR has given DOT numerous
opportunities to rationally discuss and work with the committee on reasonable changes. Each time, DOT
has failed to make any substantive changes to the rule.

Prior to 1999, Trans 233 functioned properly as an administrative rule for many vears and in the manner
that the legislature intended. JCRAR seeks to the return the scope of Trans 233 to the way it existed prior
to 1999

State Caplbob PO. Box 7882 - Madison, Wi B3707-7882
{G08) 2662056 - Toll-Free: (888} 295-8750 « Fax: (60B) 267-6796 - E-Mail: Sen.Leibhami@tegis.state.wi.us
Pih iHstrict 3618 River Ridge Drive - Sheboyvgan, W1 33083 - Phone: (920} 4577367



Areas within Trans 233 of major concern:

¢ Failure to act within 20-day requirement on permit applications: Trans 233.03(5)
states that DOT must act on proposed land divisions within 20 days after receiving land
division proposals. Often, DOT fails to act on these applications within the requirement,
often much Jonger than 20 days. These delays costs developers and builders money and
slows growth.

* Extending the Breadth of Authority over land divisions: DOT has expanded their
authority over land divisions to include land sales, and applying their authority over lands
that do not abut state trunk highways. The legislative intent of Trans 233, as prescribed
in Chapter 236 of State Statutes, reviews subdivision plats (5 or more lots of | % acre or
less within a 5-year period) adjacent to state highways, NOT anything beyond that.

s Unreasonable requirements: DOT has been requiring land dividers to traffic and
environmental studies on non-state trunk highways — some cases a considerable distance
away. DOT is also requiring the construction of improvements like traffic lights, turning
lanes and drainage elements on roadways not covered under Trans 233.

¢ Setback Issues: while understood by relevant parties that buildings are not to be
constructed within the setback area, the DOT is prohibiting any legal use of private lands
within the setback. Through testimeny and DOT reaction, it has become clear that the
DOT restricts most improvements within a setback for the main purpose of keeping these
lands at a lower value when the state needs to buy it during future expansion of state
highways,

¢ The issues above are of great concern. - Even more concerning, is that most of these

issues are regulated and governed either by other state statutes and administrative rules,
or by local units of government.

What JCRAR will do with Trans 233

1t is the mtention of JCRAR to suspend portions of Trans 233 administrative rule. On January 21, 2004,
the committee moved to have Legislative Counsel draft a motion that will effectively return the rule to the
way it existed prior to 1999. Pending the wording of this motion, JCRAR will vote to suspend the areas
of the rule so that the remaining language will give DOT the authority to enforce the rule the way it was
i 1999, The committee will also discuss the setback issues and work to determine what structures,
activities, and other improvements should be allowed within the setback area. Many are concerned with
completely allowing property owners the right to build anything within the setback — so JCRAR will have
to determine what direction is needed in this area.

Following a suspension vote, beginning on February I, 2004 — DOT will no longer have the authority to
enforce Trans 233 in its current form. Only the remaining, non-suspended language will be applied.

JCRAR will have 30 days to introduce legislation, which reflects the committees intentions to suspend the
portions of Trans 233, as indicated in their motion. The legislation will follow a similar track as a normal
piece of legislation. All the while — the suspended portions of the rule will be in effect until the bill is
passed by the legislature and signed by the Governor, or passed and vetoed by the Governor.



JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES

MOTION
January 28, 2004

We, the members of the Wisconsm Legisiamre s Jnmt Committee for Review of Administrative
Rules, find that Wis. Admm Code ch. Trans. 233, as currently drafted, does all of the following:

a. Exceeds the Scope of statutory authonty that the legislature provided to the
Wisconsin = Department of Transportation (WisDOT) under Wis. Stat. §§
236. 02(12)(3) and 236.13(1)(e) by regulating:

I.

.U*'#- w.w"

o

activities unrelated ‘to provision for the safety of entrance upon and
depa:fture from abutting state trunk highways or connecting highways, nor
which relate to. the preservatmn of the pmbhc mterest and investment in

. such hlghways .

the dw1sxon of. lands by cemﬁed survey map, under WIS Stat. § 236.34;
.the creatlon of condom:mum plats under Wis! Stat § 703 11;

the dwmmn of Zaﬁés abuttmg service roads;

“the ‘continuing use of lands’ which have been prevmusiy divided, and

which are not now the suh}ect of a proposed land division; and
the division of lands which do not abut or adjoin either a state trunk
highway or connecting highway.

b. Fails to comply with legislative intent by:

1.

Absoivmg WisDOT of its duty to compensate property owners when
taking property for a public purpose, pursuant to its powers of eminent
domain under Chapter 32 of the Wisconsin Statutes;

Vzo}atmg ‘and:-causing injury " to. the 1egal nghts of pmperty owners ..o
--'_'“thmughout the State of Wisconsin;: R

Unreasanably restrzctmg the ab;.hty of Iocai units of govemment to
regulate land use and development;
Promoting mefﬁcmnt ‘uses of land which is harmful to the environment,

. encourages greater conversion-of agrlcultuml land, and leads to sprawl;
Presenting ‘a s1gn1ﬁcant 1mped1ment 10" economic developmeni and job

growth in the state by i increasing the costs and amount of land necessary to
provide housmg and commercial development within the proximity of
state trunk highways; and

c. Imposes an undue hardship upon land dividers by creating excessive delays in the
review of land division maps in direct conflict with the requirements under Trans.
233.02(5). -

The Joint Committee for Review of Administrative Rules, pursuant to Wis. Stat. §§
227.19 (4)(d)6 and 227.26 (2) (d), suspends Wis. Admin. Code Chapter Trans. 233.01
beginning with the word “dividing” and ending with the word “processes”, starting with
the phrase “in order to provide, and ending with the word “activity”, starting with the
word “the” and ending at the end of 233.01), 233.012, 233.015(1), 233.15(1m), 233.15
(1r), 233.013(2) (beginning with the word “any” and ending with the word “signs”,
beginning with the phrase “building appendages™ and ending with the word “fences™),



233.015(2m), 233.015(4) (beginning with the notation “236.34” and ending with the
word “statute”™), 233.015(5m), 233.015(6), 233.015(6m), 233:015(6r), 233.015(7),
233.015(7m), 233.015(8), 233.015(8m), 233.015(9), 233.017(3), 233.02(1) (deleting the
words “or development”), 233.02(2) (deleting the words “state trunk™ and the deleting the
words “or connecting highway™), 233.02(3) (beginning with the word “with” and ending
with the word “highway™), 233.02(3)(b) (beginning with the word “Contiguous” and
ending with the word “way™), 233.02(5) (beginning with the word “in” and ending with
the notation “233.105(3)™), 233.02(6), 233.02(7), 233.03 (beginning with the wotd
“district” and ending with the word “divisions™), 233.03(2), 233.03(3), 233.03(4),
233.03(5), 233.03(6), 233.03(7), 233.03(8), 233.04 (beginning with the word “and” and
ending with the word “following™), 233.04(1) (deleting the word “unplatted™) 233.04(5),
233.04(7) (beginning with the word “any” and ending with the word “following™),
233.04(7)(a), 233.04(7)(b), 233.04(8), 233.05(1) (beginning with the word “or” and
ending with the words “connecting highway”, and beginning with the word “district” and
ending with “Trans 233.11”; and beginning with the word “and” and ending with the
words “way of”; and beginning with the word “or” and ending with the word

revocable ), 233,05(2) (deleting the word “unplatted’)0, 233.05(3) (beginning with the
word “or” and endmg with the word “highway”; and beginning with the words “or for a”
and ending with the word “objection”), 233.05(4), 233.07 (1) (beginning with the word
“The” and ending with the word “highway™), 233.07(2) (beginning with the words “The
permit” and ending with the word “connection”™), 233.08(1) (beginning with the word

“except” and ending with the word “Stats™), 233.08(2)(b)(1) (beginning with the word
“The” and ending with the word “ordinance™), 233.08(2)(c), 233.08(2)(d), 233.08(3),
233.08(3m), 233.08(3n), 233.08(4) (beginning with the word “and” and ending with the
word “area”), 233.08(5) (beginning with the word “No” and ending with the word
“Improvements”), 233.105, 233.11(3) (a) (beginning with (a) and the word “Special” and
3 endmg with the word munwlpahty and beginning with the word “The” and ending -
with the word “chapter™), 233.11(3)(b), 233.11(3)(c), 233.1 13)(d), 233.11(e),
233.11(3)(f), 233.11(4), 233.11(5), 233.11(6), 233.11(7) and 233.13.

As a result of this action, JCRAR takes no position as to the legality or constitutionality
of the remaining language contained in Trans 233.



JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES
MOTION TO AMEND PREVIOUS MOTION
January 28, 2004

We, the members of the Wisconsin Legislature’s Joint Committee for Review of Administrative
Rules, find that Wis. Admin. Code ch. Trans. 233, as currently drafted, does all of the following:

N UG T N

Exceeds the scope of statutory authority that the legislature provided to the
Wisconsin Department of Transportation (WisDOT) under Wis, Stat. §§
236.02(12)(a) and 236.13(1)(e) by regulating:

the division of lands by certified survey map, under Wis. Stat. § 236.34;

the creation of condominium plats, under Wis. Stat. § 703.11;

the division of lands abutting service roads;

the continuing use of lands which have been previously divided, and which are
not now the subject of a proposed land division; and

the division of lands which do not abut or adjoin either a state trunk highway or
connecting highway.

Fails to comply with legislative intent by:

Absolving WisDOT of its duty to compensate property owners when taking
property for a public purpose, pursuant to its powers of eminent domain under
Chapter 32 of the Wisconsin Statutes;

Violating and causing mjury to the Iegal rlghts of pmperty owners throughout the
State of Wisconsin; :
Unreasonably restricting the abzhty of local umts of govemment to regulate land
use and development;

Promoting inefficient uses of land which is harmful to the environment,
encourages greater conversion of agricultural land, and leads to sprawl;

Presenting a significant impediment to economic development and job growth in
the state by increasing the costs and amount of land necessary to provide housing
and commercial development within the proximity of state trunk highways.

The Joint Committee for Review of Administrative Rules, pursuant to Wis. Stat. §§ 227.19 (4)}(d)6
and 227.26 (2) (d), suspends Wis. Admin. Code Chapter Trans. 233.017 (2}, 233.02(1) (delete words
“connecting highway” and “connecting highways™), 233.02(2), 233.02 (3)(b) and 233.08(1) (deleting
the word “erect”, and the phrase “or maintain any structure or”).

As a result of this action, JCRAR takes no position as to the legality or constitutionality of the
remaining language contained in Trans 233,



JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES

Trans. 233

MOTION

Option B (Less Restrictive)

Relat_in_g to Trans. 233, Wis. Admin. Code.

We, the members of the Wisconsin Legislature’s Joint Committee for Review of
Administrative Rules, find that Wis. Admin. Code ch. Trans. 233, as currently drafted,
does all of the following: -

a. Exceeds the scope of statutory authority that the legislature provided to the
Wisconsin Department of  Transportation (WisDOT) under Wis. Stat. §§
236 OZ(IE)(&) and 236. 13(1)(6) by regulatmg

VE

w»wp~-;

6.

‘activities. umelated to: provision for the safety of entrance upon- and
_-deparmre ﬁ'om abutimg state trunk: highways or connecting highways, nor
- which telate to the preservatzon of the pubhc mterest and investment in
“such hlghways, :

the division of lands by cemﬁed survey map, under Wis. Stat. § 236.34;
the creation of condominium plats, under Wis. Stat. § 703.11;

the division of lands abutting service roads;

the continuing use of lands which have been previously divided, and

_yvhich are not now the subject of a proposed land division; and
the division of lands which do not abut or adjoin either a state trunk
highway or connecting highway.

by Faﬂs tocomply with: leglslatwe mtent by: -

-._-.:;_::Absoivmg WisDOT. of its duty 3;0 compeﬁsate pmperty owners When g
taking property for a pubhc purpose, pursuant to its powers of eminent

domain under Chapter 32 of the Wisconsin Statutes;

-Vmiatmg and causing” injury to the legal nghts of property owners
- throughout the State of Wisconsin;
"Unreasonabiy resmctmg the ability of local units of government to
regulate land use and development;

Promotmg inefficient uses of land which is harmful to the environment,
encourages greater conversion of agricultural land, and leads to sprawl;
Presenting a significant impediment to economic development and job
growth in the state by increasing the costs and amount of land necessary to
provide housing and commercial development within the proximity of
state trunk highways; and

c. Imposes an undue hardship upon land dividers by creating excessive delays in the
review of land division maps, in direct conflict with the requirements under Trans.
233.02(5).

The Joint Committee for Review of Administrative Rules, pursuant to Wis. Stat. §§
227.19 (4)(d)6 and 227.26 (2) (d), suspends Wis. Admin. Code Chapter Trans. 233.012,
233.015(1), 233.015(2), 233.015(2m), 233.015(6), 233.015(7), 233.015(7m), 233.015(9),



233.017(2), 233.017(3), 233.02(3), 233.02(4), 233.02(5), 233.03(3), 233.03(4),
233.03(5)(c), 233.03(8), 233.05(2), 233.05(4), 233.06(1), 233.105(3), 233.11 and
portions of 233.01, 233.015(4), 233.015(8), 233.017(1), 233.03(S)(e), 233.03(7),
233.03(8), 233.05(1), 233.05(3), 233.105(2) at 12:01 am. on January 7, 2004 until such
time when the Wisconsin Department of Transportation amends the rule in the following
manner:

a. Limits the purpose and scope of DOT’s plat review authority under Trans. 233 to
that which the legislature intended under Wis. Stat. §§ 236.02(12) and
236.13(1)(e).

b. Limits the scope of Trans. 233 to “subdivisions,” as defined in Wis. Stat. §
236.02(12).

c. Allows reasonable and economically beneficial use of property within setback
areas by prohibiting only those improvements that create a legitimate threat to the
health and safety of motorists traveling along state highways.

d.  Eliminates any requirement for Jandowners to waive the right to compensation,
relocaizon assistance or damages associated with the departmcnt’s acquxsmon of

that land, as described in Trans. 233.1 1(3)((1)

e. Establishes necessary protections to insure that all reviews of subdzvzsmn plats
will be complete within 20 calendar days after they are submitted or the DOT
shall be considered to have no objection, as required in Trans. 233.03(5).

f Eliminates the DOT’s review under Trans. 233 of the sale, lease, or merger of one
or more pre-existing, pre-platted parcels that are located adjacent to state trunk
highways unless the sale, lease, or merger constﬁuies a “subdivision,” as defined
in Wis. Stat. § 236.02(12).

g. Provides clear and specific standards for completing traffic impact analyses,
environmental studies, or any other study or analys1s required under Trans. 233 as

~well as strict adherence to the ZG*day review: deadlme, ouﬂmed in Trans
233.03(5). :
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Uy m\'é\\“b Jim Doyle Frank J. Busalacchi Office of the Secretary
T Sovernor Secreiary 4802 Sheboygan Ave., Rm. 1208
P.G. Box 7910
January 9, 2004 Madison, Wi 53707-7910

Telephone: 608-266-1113
FAX: 608-2656-8912
E-Mail:  sec.exec@dot.state.wiug

Representative Glenn Grothman, Co-Chair

Joint Committee for Review of Administrative Rules
Room 15 North, State Capitol

P. 0. Box 8952

Madison, WI 53707-8952

Senator Joseph Leibham, Co~Chair

Joint Commiittee for Review of Administrative Rules
Room 409 South, State Capitol .= .~
P.0O.Box 7882 ; Lo

Madison, WI 53707-7882 -

Dear Representative Grothman and Senator Leibham:

Thank you for your roles in facilitating the discussions over the past several months on Administrative
Rule Trans 233. Since our first meeting last May, my department has spent a great deal of time
considering potential changes to the Rule itself and possible changes to our process of reviewing land
divisions under the Rule. This included several meetings with you or your staff; meetings with
representatives of the Wisconsin Builders Association, the Metropolitan Builders Association and the
Wisconsin Realtors Association; and presenting testimony at the two formal JCRAR Hearings (on
October 29, 2003 and December 16, 2003) on'the Rule, . . .

Diring the discussion at the December 16 JCRAR Hearing; you asked me to look again for ways the Rule
ccould be modified. You continue to have concerns about the department’s enforcement of the access and

setback provisions of the Rule.

I'view the access review provisions of Trans 233 as-an extremely important tool in meeting WisDOT’s
commitment to providing safe and efficient highway transportation. 1am not proposing any changes to
the Rule provisions regarding access. Managing access fo state highways provides a way to safely
balance traffic flow and the efficiency of the system with roadway access. Managed access also enhances
safety — highways with limited or managed access are significantly safer. It promotes sustainable
development — future highway impacts are resolved prior to the development, allowing businesses to
remain even when highway changes are needed due to increased traffic generated by developments.

In the area of setback provisions, , there may be one possible further opportunity for a change. The
department uses the setback provisions in the Rule to preserve the investment the public has made in the
highway and to promote sustainable development. Structures and improvements that impact the viability
of a business can be kept out of the setback and the businesses can continue to function even when a

highway is widened.

We previously noted that the department estimates it would spend an added $275 million over 20 years to
acquire structures and improvements that could have been kept out of the setback under the Rule. If you
wish to reimburse landowners for this property at the front end while enforcing the setback provisions of

the Rule, the state could purchase the setback area.

DOT2 2003



Representative Grothman and Senator Leibham
January 9, 2004
Page 2 of 2

The interests of al} parties could possibly be served by the department purchasing setback areas in
corridors slated for an improvement within our planning horizon of 20 years. This responds to your
concerns about respecting property interests and leaves intact the department's ability to preserve needed
right of way and avoid paying much higher real estate costs because of improvements in the set back area
and inflationary increases. Since many of the details of & future highway project are not completely
known, there is a potential that not all of the land purchased for setbacks 1s necessary and some land may
be declared as excess in the future. Purchasing the setback areas might cost $13 fo $15 million doilars
per year, on average, and would require some additional staff resources. If the legislature chooses to
pursue this option, this process must be funded--either with new dollars or from the existing highway
improvement program. Also, due to limits in the department’s authority to purchase real property
interests, a program to purchase development rights would require statutory authorization.

As a result of the earlier discussions, the department had previously agreed to the changes below. Some
of the changes are already in place and some will be 1mplemented in the future. WisDOT expects the
following benefits:

e . Less cost and time for the developer.
Less time for WisDOT for review.
More certainty early in the process for all involved parties.
Collaborative setting for WisDOT, developer, consultant and local agencies.

Our District Two Office in Southeast Wisconsin has initiated a pilot TIA program, where three preferred
firms would perform TIA s within the District. If the developer retains one of the three firms, WisDOT
commits to completing their review of the applicants submittal within two months. Additional staff
resources have been committed to address the existing backlog of TIA reviews.

To further improve our process, we have agreed to implement the following measures:

0 We will provide more education on the Rule, including continuing meetings with groups
interested in and impacted by the Rule.

& A'checklist of all the needed items for a Tand division: submittal will be developed for land
dividers.

O The requirement for a TIA scope will be changed to depend on the magnitude of the
development.

0 Drainage reviews will not be required for Conceptual Reviews, pius the scope of the drainage
review will be discussed with WisDINR to avoid overlapping reviews.

1 If the land divider desires, the department will review our proposed plan for any needed highway
projects. If no highway project is expected within the normal planning horizon of 20 years, the
sethack will be reduced.

0 Even if a highway project is expected, if the land divider wishes to place an improvement in the
setback and if the improvement will not impact the viability of the property, the improvement will
be allowed (provided a2 Watver of Damages 1s signed by the property owner).

0 Language will be added to clarify that Conceptual Reviews are optional.

0 Specific language will be added to discuss the concept of a TIA,

Thank vou again for facilitating the Rule discussions.
Sincerely,
?W;?. Graslowde
Frank J. Busalacchi
Secretary



REPRESENTATIVE GLENN GROTHMAN

SENATOR JOSEPH K. LEIBHAM
Co-CHaR

On-Crarm

P.O. Box 84852
Mabpison, WI B3708-8952
{608) 264-8486

P.O. Bok 7882 77
Mapison, WI B3707-7882
‘608) 266-2056

JOINT COMMITTEE FOR
REVIEW OF ADMINISTRATIVE RULES

January 29, 2004

Frank Busalacchi, Secretary
Department of Transportation
4802 Sheboygan Avenue’
Madison, WT- 53785

Dear Sécre’cary Busalacchi:

The Joint Committee for the Review of Administrative Rules met in Executive Session on
January 28, 2004 and adopted the following motion:

Moved by Senator Leibham and seconded by Representative Grothman that, pursuant to Wis, Stat. §§
227.19 (4) (d) 1,3, 6 and 227.26 (2) (d), the Joint Committee for Review of Admunistrative Rules

suspends portions of Trans 233 so that only the attached remains.

C ~Motion Carried: . T Ayes 3:Noes - _ :
[ As a resuit of this actzon JCRAR takes no posztwn as te the Iegahty or censtltutionaizty of the remammg '

Ianguage contained in Trans 233.

Pursuant to s. 227.24(2)(c) Stats, we are notifying the Secretary of State and the Revisor of
Statutes of the Committee's achon through cop:aes of ﬂ’us Ietter

Sincerel , /
\Zf[;)@h

Senator Joseph Leibham epresentativé Glenn Grothman
Senate Co-Chair Assembly Co-Chair

JKL:GSG:mjd

cc:  Secretary of State Doug LaFollette
Revisor of Statutes Gary Poulson

http: / /www. legis. state.wi.us /assembly /asm58/news /JCRAR html
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_:'Dedz'éat_ed to Preserving and Promoting the American Dream
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Senator Joe Leibham
Representative Glenn Grothman
Co-Chairs, JCRAR

State Capitol

Madison, W1

)

RE: Rule Trans 233

- Dear Senatar Leibham and Representatwe Grothman:

-The Wlsconsm Bm}ders Assoc;atzon (WBA) requests that a hearing be scheduled on Trans 233.

We further ask the Joint Committee for Review of Administrative Rules to consider suspending
significant portions of this rule governing highway setbacks and highway access. Our
organization hears weekly complaints about this rule from members and non-members alike. We
have attempted, over the course of two vears, to negotiate a solution to this rule with the
department. That has been fruitless.

Concerns over Trans 233 include the following:

¢ The legislature did not give DOT the authority to regulate non-subdivision land

= develepment, yet:the department reviews all land development adjacent to state tmnk

L -h;ghways whether the development accesses the state trunk hzgkway or not.

»  DOT uses Trans 233 to make any demands it wishes of a property owner, including
rearranging developments, demanding land dedications, duplicating DNR stormwater
plans, forcing property owners to pay for someone else’s infrastructure
'1mprovements, etc This is far beyond the authority to regulate safe access to
'hzghways

To resolve these concerns, WBA requests that JCRAR consider suspending significant portions
of this rule, including:

¢ Anyp

isions that extend DOT’s authority beyond that specifically given by ss.

\ny provisions allowing DOT to delegate its review authority to another
governmental body.

. Any provisions prohibiting a property owner from utilizing his land for a legal
purpose (setback requirements and use prohibitions).

We propose maintaining the legitimate, legislatively-granted authority which the department must
have to:

. Regulate access onto state trunk highways
. Regulate vision corners

NAHB



Inform property owners about potential noise issues adjacent to state trunk highways
Provide for special exceptions (variances)

Collect fees and require performance bonds for reviewing subdivision plats

Permit temporary connections to state trunk highways.

e & & @

We have engaged the services of a land use attorney and professional engineer to provide specific
proposed changes. We are more than happy to share those changes with you.

In conclusion, the Wisconsin Department of Transportation was granted the authority to review
subdivisions by the Wisconsin legislature 40 years ago, and to obiect to those subdivisions if it
would have an adverse impact on highway safety. Three years ago, DOT took that limited
authority and created for itself a growth-review-and-approval process. This process has added
significant delays and costs to needed municipal and private development efforts, and we ask
your committee’s support in addressing those delays and costs.

-Sincerely, : e




Wisconsin Builders Association

 Breidet Dedicated to Preserving and Promoting the American Dream
Hayward
President-Elect M&y }6, 2003
Nike Lotto
Green Bay
e asurer Secretary Frank Busalacchi
B g{a: Sehneider Wisconsin Department of Transportation
. P.O. Box 7910
==tcvi Madison, WI 535707-7910
-Mequcm
Assoc Adviser to the RE TR.ANS 233
- Senior Officers ) '
Dave Osborne )
Oregon Dear Secretary Busalacchz
Past Assoc Advisor fo
g St Offers Thank you for takmg the time to meet with Bill Carity and I, along with
- Heenah Representatwe Grothman, representatives of the Wisconsin Realtors Association, and
ﬁ:{; President representa’r;yes of other offices regarding TRANS 233 this Thursday. I thought it was
Churck, Appleton an honest and fruitful discussion. We look forward to working with you toward a
 Area Vice Presidents lasting solution of this problem.
’ ?gl?;:igg:r&oﬂ : .
- Menasta In the spirit of trying to find that solution, please allow me to reiterate what I said this
 Ken Pavlik morning. Our organization shares your goal of assuring safe access onto state trunk
Japeslle _ highways We aiso sha.re the common goa} of expandmg and 1mprovmg W1sconsm s
.'Mai_'i_:_.lant_:{m?ki Cl ':'ecgnomy ' e TR - : L i PR
-__.Gmer_a Bay v . . __ : :
ok Euheio We believa there is a lot that can and should be done to streamline DOT’s review of
it Weller highway access without imperiling safety or the economy. Specifically, we need to
C Wasa see the feﬂowmg zssucs addressed :
20022008
_;‘fé,ﬁ:;‘;“"“ ) Breadth of authority Trans 233 was engmaﬂy drafted to fulfill the legislative
e Mariakr mandate contained i in s8. 236.13 relating to the division of land into five parcels or
Eau Claire more. fﬁw department also has other avenues to assure safe access without 7
Jim Ktappa reviewing all development projects in W1scons@ e +Z sppprisse
Milwankee
Kevin gi:l; While this is a difficult issue, it lies at the root of many Trans 233 issues and
' cannot be ignored. We note from M. Larson’s letter that the department is
B Sarow already going beyond even Trans 233°s broad authority, by extending the Trans
Janesvilie 233.015(4) definition of land division to include a land sale. Trans 233 has also
Tracy Royer been applied to projects that do not abut state trunk highways. The Wisconsin
Applecon Builders Association is concerned that the department will repeat this debate with
lie Meyer businesses until the issue is resolved. Since we share the same goals, we ought to
N be able to find a reasonable solution.
Antiga
Jim Seiting
Eau Claire

Deputy Executive
Yice President
Jerry Deschane

NAHB
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* 20-day review. This statutorily-mandated deadline has been ignored by the
department. It may be that the department’s overreach on the subject of authority
has created a situation where there are more projects to review than the
department can possibly handle.

The business community’s largest complaint regarding government regulation is
timeliness. Somehow we must find a way for the department to complete its
review within 20 days. If that involves changes in the way applicants provide
information to the department, we are willing to work with the department and
our members to address that problen;.

* The definition and treatment of improvements within the setback area. For
decades, property owners were comfortable with restrictions within the setback
area.. For example, it was widely understood and accepted that buildings were not
to be constructed within the setback. Unfortunately, that reasonable
understanding has been lost. Today, although the department will not condemn
and buy the property, it maintains total control by barring use of the land. This is
a situation that we cannot support, but we believe there is room for a realistic
compromise.

In closing, Mr. Secretary, we thank you for your honest comments and your commitment
to work on this issue. We likewise offer an honest effort to quickly find a reasonable
solution. Continuing the status quo is not acceptable for either of us.

We look forward to working with you to find a solution. Please fee] free to contact me at . o
' (608) 242-5155, ext.15; fax (608) 242-5150; or email Jdeschane@wzsbmld org.

Sincerely,

QO
Jerry Des e

Deputy Executive Vice-President

Ce:  Rep. Glenn Grothman
Sen. Joe Leibham
Mr. Tom Larson, WRA
Internal distribution
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SENATOR JOSEPH LEIBHAM
CO-CHAIRMAN

REPRESENTATIVE GLENN GROTHMAN
CO-CHAIRMAN

P.O. Box 8952
Mapison, WI 53708-8952
{608) 264-8486

P.O. Box 7882
MapizonN, WI 53707-7882
{608) 266-2056

JOINT COMMITTEE FOR
REVIEW OF ADMINISTRATIVE RULES

October 24, 2003

The Honorable Frank Busalacchi
Secretary

Wisconsin Department of Transportation
P.O. Box 7810

Madison Wi 53?0?»-7910

: Dear Secretary Susalacchz

We are’ wrztmg 0. respectfuily inform you that the Joint Committee for Review of Administrative Rules
(JCRAR) will hold a public hearing regarding Trans 233 on October 29, 2003. While we sincerely
appreciate your willingness to discuss the issues related to this important administrative rule during the
past several months, it is now time to take additional action and appropriately modemnize the rule.

We have heard numerous concerns from private citizens and businesses throughout the state
regarding several issues related to Trans 233. These individuals and organizations have said the
Wisconsin Department of Transportation's (DOT) implementation of Trans 233 has gone well beyond
ensuring the safety of access fo our state highway system and has had serious negative
- . consequences: on the: economic climate of our state. They indicate that Trans 233 was originally -
" intended to be a vehicle for the state to review and: object to pro;e{:ts that wotlld adversely affect safety
of Wisconsin motorists, but has now become a review and approval process for economic
development and job growth. Some of their specific concerns include:

. Fa:iure to Act Within 20-day Requirement on Permit Applications: Trans 233.03(5)
states that DOT mustact on proposed land divisions within 20 days after receiving land
d_:v;sion_p_ropcsms Often, DOT fails fo act on these applications within the requirement,
often. much longer than 20 days. These delays costs developers and builders money
and slows growth.

. Extending the Breadth of Authority Over Land Divisions: DOT has expanded their
authority over land divisions to include land sales and lands that do not abut state trunk
highways.

. Unreasonable Requirements: DOT has been requiring land dividers to conduct traffic
and environmental studies on non-state trunk highways - some cases a considerable
distance away. DOT is also requiring the construction of improvements like traffic
lights, tuming lanes and drainage elements on  roadways not covered under Trans
233.

. Setback Issues: While understood by relevant parties that buildings are not to be

constructed within the setback area, the DOT is prohibiting any legal use of private
lands within the setback.

Http:/ /wnw. legis. state. un us/ assemblu/ asmb9/ news/ JCRAR html



The Honorable Frank Busalacchi
October 23, 2003
Page 2

Any improvements made to modernize Trans 233 should 1) ensure highway safety, 2) protect the
rights of private landowners, and 3) create economic development and job growth in Wisconsin. We
look forward to listening to public testimony regarding Trans 233 and considering the pros and cons of
improvements to the rule at the hearing on October 28th,

Please let us know if you have any questions regarding the public hearing or would like to further
discuss the issues relating to Trans 233

Sinceraly,
N lorbmap o
: Joe Leibham Glenn Grothman
Senate Co-Chair Assembly Co-Chair

¢s State Senator Mary Panzer
Assembly Speaker John Gard
Governor Jim Doyle




Wisconsin Economic Development Association Inc.

TO: Members, Joint Committee for the Review of Administrative Rules
FROM: Amy L. Bover, on behalf of
Wisconsin Economic Development Association
DATE: October 28, 2003
RE: ccngg;aﬁts_m'zms 233

The Wisconsin Eceﬁomic Development Association (WEDA), a statewide association of
approximately 500 economic development professionals, respectfully urges vou to
consider suspending parts of Trans 233, of Wisconsin’s Administrative Code.

Since the implementation of Trans 233, there have been situations where large, valuable
parcels of property have been rendered unusable or subjected to prolonged delays in the
development or construction of a project. WEDA members have found that certain
aspects of the Rule, or how i‘he {)epartment of Transportation is using it, can stand to be
- streamlmed or xmpmveﬁ

Spemﬁc concerns mciude the DOT’s mterpretatmn of the rule resulting in an expansion
of the scope of Trans 233 to allow review of all land divisions and permitting DOT to act
an “approval authority”, not an “objecting authority.”

While WEDA recognizes the importance of the relationship of an efficient transportation
system and the economy, WEDA supports improving Trans 233 with the goal of making
it more favorable to economic development efforts without compromising critical
infrastructure development.

Again, WEDA and urges JCRAR to suspend all or part-of "i‘mﬁs 233 or 1‘0 gﬁze wﬁateve?
steps are necessary to achieve the above stated goal. e

Thank you. ' Hamxiton Consulting Group
Teg egislavive, Regulatory & Tafarmation Sere iwes
Amy L. Boyer
10 E Doty 8, Suite 300 Phone: (608) 258-9506
Madison, Wi 33703 Fax: (608} 283-2380

bover@hamilion-consulting com
www hamilton-consnlting, com

PEOPLE + JOBS + PROFITS
P.O. Box 1230 Madison WI 53701 808-255-5666
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MEMORANDUM

October 29, 2003

TO: Senator Joe Leibham, Co-Chair—JCRAR
Representative Glenn Grothman, Co-Chair—JCRAR
Members of JCRAR Committee

FROM: Wisconsin Grocers Association (WGA)
Petroleum Marketers Association of Wisconsin/Wisconsin Association of
Convenience Stores (PMAW/WACS)

RE: Trans 233

The Wisconsin Grocers Association represents more than [,000 independent grocers, retail
grocery chain stores, warchouses and distributors, convenience stores, food brokers and suppliers
who employ over 66,000 people and generate more than $6 billion in annual sales in Wisconsin.

PMAW/WACS represents over 500 independent businesses engaged in petrolewmn marketing,
-convenience stores, truck stops and related businesses. Members employ over 12,000 people,
".operate ! 2,500 stations and stores; account for more than one-half of the motor fuel & nearly aii
the home heating oil sold in Wisconsin.

On behalf of both of these associations, we would like to register our opposition to Department
of Transportation Chapter Trans 233 as it is currently written and enforced. Since the enactment
of Trans 233 many of our members have come to our associations to express their concerns with
certain requirements of this regulation. To illustrate the problems our members have with this
rule, we are attaching comments submitted by a joint member, Rick Lambrecht, President of
Mega Management Corporation in Eau Claire, Wisconsin.

Thank you, in advance, for your willingness o hear the concerns with this regulation. If you
have any questions, please contact Bob Bartlett at PMAW/WACS, 608.256.7555 or Michelle
Kussow at WGA, 608.244.7150.



Attachment, Page 2

Testimony of Rick Lambrecht, President Mega Management Corporation, regarding Trans 233.
Thank you for allowing me to comment on the Depar_imem of Transportation ChapterTrans 233.

Our company operates six large supermarkets in Central Wisconsin and the Chippewa Valley in
western Wisconsin. In addition we own and operate 12 convenience stores that offer petroleum
for sale and have employment of 1,300+

As you can imagine because of the nature of our business location is important and therefore the
majority of our sites are located along major highways. Not only is access important to our sites
but so is visibility and the ability to communicate with the consumer what our offerings are such
as whether fast food is available, ATMs, etc. as well as the avaziabﬂﬁy of. diesel fuel and the

~ required post;}ng of prices for: gamhne Inother. words signage is important t6 us and the -
traveling consumer. Therein lies our concern with. Trans 233 which greatly: and in‘our ‘opinion
needlcssiy restricts the use of our property fﬁr deveiopment wzthm the required setbacks from
state highways for deveiopment S :

We understand and support the need for safe access, vision triangles and public safety in general,
but feel unfairly treated when it comes to the setbacks applying to all land owned along a state
highway that in no way has a safety factor attached to it. As a company and like all other
property owners with rights, we feel that a good share of those rights were terminated on our
lands with the land setback requirements. In short we pay taxes on supposedly valuable land that
we were able to use for development in the past. Some of these properties were purchased years
-ago and now are smailer for. deve}opment than first thought because of the setbacks. Are we now

o auppoasd to’ buy more land than we: really: nee: _fs_: .developmant because of the setback

requirement? Is that fair to business? Our question is simply are the setbacks truly for 'safety orto
discourage development so that in the future the Departraent of Transportation doesn’t have to
purchase developed property, just vacant land. If that is the case the Department should purchase
that property now. Unfortunately that would’ mean'a prope:rty tax loss to the community and -
entities served by those property taxes.

T thank you for you t’i'm’e’ in Considéri-ng'{}ur concerns with this isste dnd in closing ask you to
support the repeal of this property setback in this Chapter.



To:  JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES

From: Arden T. Sandsnes, of Royal Oak Engineering,

and representing the Wisconsin Society of Land Survevors

SUBJECT: TRANS 233

QOur organization wishes to express our thanks for this opportunity to address the Trans 233 issue
once again.. We felt we were shorted after the previous Joint Administrative Rules Committee
hearing on this issue because we understood that the DOT was instructed to come back to your
committee with a proposal which never happened.

My personal experience with the Trans 233 process here in District One has been excellent. In
Dane County we have had our requests processed in a timely manner. However others in my
profession in other parts of the state still express frustration with the demands and the processing
of their applications,

Many of the members of the Wisconsin Society of Land Surveyors are still of the opinion that
much of the Trans 233 process represents a TAKING OF LAND by the WisDOT without the
actual transfer of title or compensation for the taking .

The problem seems to exist because of a policy that handles ALL situations with a “ONE SIZE
FITS ALL” policy or format.

Let me explain where the difference seems to become a major difficulty.

In areas adjacent to state and federal highways, where substantial widening and PLANNING
have taken place, the department continues to limit what may be, or may not be, done on.an
owners private property. Certain lands of the owner that ARE NOT adjacent to the highway may
be impacted and a strip of land at least fifty (50) feet in width IS NOT permitted to be used for
such things as parking lots, driveways, septic fields and non permanent advertising media.

In the areas WHERE MINIMAL RIGHT OF WAY EXISTS the same policy is employed. We
understand that in the un-widened areas further planning should take place and that additional
right of way reservation, or for that matter an actual right of way taking, may be justified and
warranted.

It does not seem reasonable that sufficient planning cannot be done and made public. Planning
and the identification of need could be established and published such that owners are able to
PLAN THEIR OWN LAND USE REQUIREMENTS. Proper planning to identify the areas of
need should be a natural function of WisDOT. The identification of areas of need would lend
itself to the reduction unreasonable restrictions and un-necessary land taking

Page 1 of 2



At a previous hearing the Joint Committee for Review of Administrative Rules imposed a
mandate upon WisDOT to identify the areas of need, map the areas and bring the proposal back
before the committee. As yet that does not seem to have been done.

The last point to discuss is the requirement of property owners to initiate a review when simply
selling or trading land WITHOUT a formal land division such as a subdivision plat or Certified
Survey Map.

During that other hearings we made the point that a requirement under, the then proposed and
now existing, Trans 233 a property owner was required to obtain a review from the local
WisDOT district when transferring land in any manner. We made the point that there was NO
way for that owner to know that they were required to make the application and thus could
conclude a land deal and be in violation without knowing it. Our point being that unless the land
sale or exchange was required to be a subdivision or Certified Survey Map there was no “trigger”
to alert the land owner of his or her obligation to WisDOT. The problem would only surface
after the fact.

This final point needs work. Some form of awareness process needs to be devised if the
requirement is to remain or the requirement must be eliminated. We simply should NOT be
placing our citizens in a position where they are violating a requirement with knowing they have
done so.

Sincerely,

Arden T. Sandsnes, Vice Presidént. :
Royal Oak Engineering
Wisconsin Society of Land Surveyors
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WISCONSIN SOCIETY OF LAND SURVEYORS

William P. O'Connor
Legislative Counsel
28 W. Main Street
608.255.7277

STATEMENT ON TRANS 233

JOINT COMMITTEE ON REVIEW OF ADMINISTRATIGVE RULES
October 29, 2003

The Wisconsin Society of Land Surveyocrs appreciates the
Committee’s continuing interest in TRANS 233. Many of our
members have sericus objections to a number of the substantive
policies underlying the revised rule, particularly the broad
sweep of the setback and development regulations imposed on
private landowners: I know the Committee 1s aware of the
concerns of survey@xs and others on that subject.

The SQClety S'comments today focus not on the underlying
policy concerns, but with the real world problems confronted by
land owners and practicing surveyors as a result of TRANS 233. A
major concern of ours is with the applicability of the DOT review
provisions to land divisions. Trans 233.012{1) requires agency
review for any division of land “that abuts a state trunk
highway, a connecting road or service rcad.” These include
subdivisicon plats and certified survey maps as well as metes and
bounds descriptions, lct line adjustments by adijoining farm or
landowners and sales of quarter-guarters (or “4(0's”) by owners of
contlgnous gquarter-gquarter sections of land. (TRANS 233 does not
define " ‘connecting road” or- “sezvzce road” spiits. appllcabllzty
”de@ends on the andowner to’ dig deeper into DOT regulatory
provisions to determine which roads are covered by the
requirement.)

. Some of these are formal land divisions prepared by
professional land surveyors and reviewed by local governments.
Others, 'like condominium plats are specifically made subject to
TRANS 233, but are only rarely reviewed locally because they are
generally not considered “land divisions” under s. 703.38. How
can ordinary landowners be expected to be aware of these
requirements? Many are not. As a result, many conveyances that
constitute land divisions escape attention under TRANS 233.
Where a purchaser subseguently proposes a land division, he
begins that process with an inherited violation. Surveyors in
various parts of the state have encountered delay and additional
expense as a result.

WSLS urges the Committee to work with WisDOT o refine this
regulation so that it accomplishes what is needed for highway
safety, without unnecessary interference with property rights or
unnecessary review of minor private land transfers or divisions
that do not merit a state review requirement. We also ask the
Committee to take action necessary to ensure that the setback and
development regulations are focused on specific highways and
portions of highways where there is a problem, so that the State
is not imposing unwarranted limitations on private property.



8401 Excelsior Drive

P.C. Box 33

Madison, W1 53701-0033
608/828-2487

Wisconsi 800/236-1300. Ext, 2487
Oct. 2§, 2003
TO: Co-chair Sen. Joseph Leibham, Co-chair Rep. Glenn Grothman and Members
of the Joini Commuttee for Review of Administrative Rules
FROM: Ernic Stetenfeld, Vice President, Corporate Relations, AAA Wisconsin
RE: AAA Wisconsin testimony regarding benefits of Trans 233

Good mormng, Co-chairman Leibham, Co-chairman Grothman and members of the committee. My name is Ernie
Stetenfeld, and 1 am here to testify on behalf of AAA Wisconsin regarding Chapter Trans 233 of the Wisconsin
Administrative Code. AAA Wisconsin is the membership organization representing the motoring and travel
interests of nearly 600.000 member-motorists across our siate.

Members of the committee no doubt have heard from businesses and individuals concerned about how they are
affected by Trans 233, how this regulation is applied, or both. Although I by no means want to minimize any such
concerns, [ do feel that it’s mportant for legisiators to balance such objections with consideration of the broader
benefits Trans 233 confers upon the motoring public. On behalf of AAA Wisconsin in its role as a motorist-
advocacy organization, [ want to convey that the authority Trans 233 gives the Wisconsin Department of
Transportation to manage access to our state highwayvs does provide benefits in the arcas of mobility, traffic flow
and traffic safety — ncluding helping to hold down highway crashes, mjuries and even deaths.

Our state highways are the primary vessels of the Wisconsin economy’s circulatory svstem.  Although the State
Truck Highway System — state highways and connecting highways — represents just a little more than 11 percent of
Wisconsin's approximately 110,000 mles of roadway, those state highways carry about 60 percent of all Wisconsin
vehicle miles of travel, or VMT. And annual VMT in Wisconsin has risen by more than 70 percent over the last fow
decades, during which time State Highway System mileage has grown by only a few percent. In the last two
decades, the number of licensed drivers in this state has risen by about 26 percent.- Thus we have more drivers
driving more and more miles on essentially the same system. That’s a prognosis for congestion — at least in our
most-heavily traveled corridors — as well as for more crashes and the associated human and property- damage costs.

Among the means of addressing these conditions, judicious additions of capacity are certainly warranted. But the
state needs other items in its toolbox — or better, medical kit — for dealing with a circulatory system that can
otherwise become too readily clogged or sluggish. Among the prescriptions WisDOT needs to be able to dispense
to maintain the flow of our major highway arteries are better traffic signage and pavement marking, intelligent
transportation systems, and — yes — the access-management capabilities afforded by Trans 233, This access-
management planning authority can serve as a sort of anti-cholesterol drug to help keep our major transportation
arieries relatively clear and free-flowing.

As a motonist and representative of motorists, I want WisDOT to preserve the investment we have made in the
functionality of our state highways. One key means of preserving that investment is providing WisDOT with the
ability to manage access to land along state highways through means such as: planning and limiting points of access
10 balance land/business access with promotion of state-highway traffic safety and traffic flow; and maintaining
clear, unobstructed lines of sight — especially at highway corners. AAA Wisconsin regards Trans 233 as appropriate
authority for the department to achieve such ends for the benefit of the motoring public.

Co-chairman Letbham, Co-chairman Grothman and members of the committee, I thank vou for vour consideration
of AAA Wisconsin's testimony recognizing the general contribution of Trans 233 (o access management,
appropriate traffic flow and traffic safety.
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Senator Joe Leibham

Representative Glenn Grothman and members

Of the Joint Committee for Review of Administrative Rules
State Capitol

Madison, W1

RE: Rule Trans 233
Dear Lad;es and Gentlemen

The Wzsconsm Bmlders Assocaatlon (WBA) is gratefuf that you are holding this hearing to learn
of problems with Trans.233." We believe the committee should consider suspending significant
portions of this rule governing highway setbacks and highway access. Our organization hears
weekly complaints about this rule from members and non-members alike. We have attempted,
over the course of two years, to negotiate a solution to this rule with the department. That has
been fruitless.

Qur concerns with this rule fall into four general areas;

Scope of review

Restrictions’ upon legitimate use of private land (within the “setback” area)
- Review of propertzes that do not abut state trunk hlghways

Excessive delays in reviewing projects.

s 5w 0

Scope of Review _ _ _

The legislature did not give DOT the authority to regulate non-subdivision land development, yet
the department revzews all land development adjacent to state trunk highways, whether the
development accesses the state trunk kzghway or not. In some instances, a land sale, without any
land division at all, has triggered DOT review. Furthermore, DOT uses Trans 233 to make any
demands it wishes of a property owner, including rearranging developments, demanding land
dedications, duplicating DNR stormwater plans, forcing property owners to pay for someone
else’s infrastructure improvements, etc. This is far beyond the authority o regulate safe access to

highways.

Setback use restrictions

Since the original grant of statutory authority for Trans 233 40 years ago up until 1999, DOT
allowed property owners to make reasonable economic use of the 50-foot strip of private land
adjacent to state trunk highways. This land could be used for parking, utilities, signage, and other
“non-building” purposes. In 1999, without any policy change from the legislature, DOT stripped
property owners of the ability to use that land for any productive purpose.

NAHB

Dedicated to Preserving and Promoting the American Dream



Review of “non-abutting” projects

Although Wisconsin law clearly limits DOT review to proposed subdivisions that abut state trunk
highways, property owners have reported the department routinely reviews land development
proposals hundreds of feet away from highways.

Time

For forty years, DOT reviews were conducted and completed within the 20-day statutory review
period. Since 1999, DOT reviews take months, costs thousands of dollars in engineering studies,
and have become a significant barricade to job development.

In concfusmn 40 years ago, your predecessors granted DOT limited authority to review any
subdivision of five lots or more that entered onto a state trunk highway. You have never granted
the agency additional power. Nonetheless, three years ago, DOT created for itself a massive
growth review-and-approval process. This process has added significant delays and costs to
needed municipal and private development efforts, and we ask your committee’s support in

. _addressmg thcse delays and costs, - .

: 'Smcere}y, S

I
i eIy
N Deputy Executive Vice-President




Trans 233 is a Millstone Around the Neck of

Economic Growth in Wisconsin.

. A. Presentation to the W;sconsm Legxslature
Joint Committee for Review of Administrative Rules
© Oetober 29,2003 .

Russell Meerdink
 Meerdink & Associates, Inc
7 4351'W. College Ave.
- Appleton, W1 54914
_ {920) 734-0099 _
- meeréxn¥@naeerci1nk com



i _.stand bef_' X
" crafted by an. anonymous group of bureaucrats who understandably, are

2. Bﬁsinﬁss and industry prefer to locate along or in close
grbxiinity to good roads. Drive down any major highway that
ailaws access and you wﬂi find businesses sprzngmg up.

3. Nﬂ busmess or mdustry will locate along a l'ughway that it

{:ammt access.

’I‘he century—oié W1sconsm strategy of. demgnmg its highway system in such a
way that 1t bemmes a majar tool in the economic development of the state
ended on Febmary 1, 1999. Thisis the date on which the Wisconsin
Bcpartment of Transpertatzen adepted the admzmstranve rule ’I‘ra.ns 233 No

o -._demgn of Wxsconsm hlghways

Whét‘ is so -%rbiz‘biing'abbut this change of strategy ~ this change in philosophy -
is that it was mvoked by a state agency and without consultation with this
legzslature Never was the 'fmsdom of this critical change in highway strategy
debated discussed or pcndered by the members of the Assembly or Senate.
Prxor to ti‘us day, 1’3,01’16 of your constituents were afforded the opportumty to

' plead thc casn agamst Trans 233 instead thc rula was -

reluctant to attach ‘the;r names to it. But today you have created this forum to
: (:orrect th&t m;usﬁce and Whether they knﬂw it or not every Iand owner in this

B statf: owes each nf you a “thank yﬂu

Let’s look at'thé'-s;)eciﬁcs of Trans 233 and its devastating effects on economic

development in this state.

1. The silent condemnation,

The day before the adoption of Trans 233, a landowner owned all of his land up
to the right-of-way of every state highway. On February 1, 1999, the day that
Trans 233 was adopted, the DOT effectively condemned a 50’ swath on each
side of all state highways.



There are approximately 12,000 miles of State Trunk Highways in the state. A
50’ swath on either side ‘amounts to nearly 146,000 acres. For all intents and

purposes, the DOT has condemned this land and eliminated it from the pool of
land available for development or, - at the very least — severely compromised its
development potential. To put this in perspective, 146,000 acres is roughly the

size of the land area of Kenosha Coum}?.

Not only was this the largest condemnation in the State’s history, butitisa
condcmnatmn of which most lanciownem are unaware of even to thzs day and 11;

1s a condemnatmn fer whmh xmt ene pmperty owner has ever recewcd @ne cent

So -how'Wa-s.th;is condemnation 'acéam;iﬁshéd. by ﬂﬁ-e DOT ﬁriﬂﬁ_-aﬁt you knowing
about it, without the landowners knowing about it or even the press learning
about it?

On February 1, 1999 without review by the legislature, the DOT adopted Trans
233, which established new land use regulations along State Highways. A

: _:(mtmal com;mnent 0f Trans 233 Was the: estabhshment of a 50’ (and m somc -
' instances greater) -'50° IMPROVEMENT SETBACK along all state mghways and
along all roads leading to State I-hghways This replaced the previous pracncc
that that apphed to most State nghways which was a 50’ B{.HL}DING SE’I‘BACK

To understand the devastation that Trans 2 33 is er:aki-ng:on economic
development in Wisconsin one must understand the distinction between an
IMPROVEMENT SETBACK and a BUILDING SETBACK.

A BUILDING SETBACK is something that is familiar to all of us. Various state
or local codes do not permit one to construct a building within X feet of the
right-of-way line of a street or highway. A variation of that rule applies to the
house you live in and almost every business that you patronize. Previous to the
adoption of TRANS 233, the building setback along most State Highways was
5G’ or 55’ feet.




i ‘_'SETBACK,

But in thc case of a BUILDXHG SETBACK the land between the buﬂdmg and
the nghtmf-—way 18 snll uscabie by the owner “You can plant trf:es and shrubs
on 1’€ and landscape it. Yﬁu can: buﬁd yaur parkmg loti in the BUiLDING
SE‘TBACI{ arca '&’Qu can run utﬁitles on 1t piace your sign on it, erect building
or parkung 1Qt hghts fence 1t in ané in evary ather way use 11' as ifit were your

_ own., The only thmg yau ean’t da 13 ere{:t a buﬂdmg Wrthm the BUILDWG

: SE’I‘BACK area

_But Trans 233 created a_5{3’ m&e I{MPR{)VEMENT SETBACK Nat a BLTILI)IN G .

' _The I)G’i‘--sgidefimtwn af an Impmvement 1s anythmg that m man made ’Yeu
cannot landscape the IMPR{)VEMENT SE’I‘BACK You c:annot buald your

pariung lot on it. ‘You cannot run utﬂlﬁes on the. KMPROVEMENT SETBACK,
you canxmt put your busmess szgn on it, and you. cannot put 11ghts or utility

pﬂies on 1t You cannet even put a Qmmc bem:h on it. You cannot use the land

far Water éetentwn Abﬂu’t thc nnly thmg you the owner can do m an

What is the net effect of changlng from a BUILDlNG SETBACK to an.
EM?ROVEMEM? SETBACK? ST o -

Wae a;rc nbed}essly ehmmating a 1and a:rca nearly the sazc ef Kenasha Goumy
frem bemg develaped In same mstances, we are even ehmmatmg the 50’ swath
of land from being effectively fa.tmed We are dnvmg up the cost of development
by takmg out of piay some of our mcxs’t valuable dwelapment land. In some
instances, We are tutaliy talang away t’he devciopment patenﬁal of some parcels.
In other métan{:es we are chewing up more land for development than is
necessary. Think of it this way. A husiness may require an acre on which to
construct an office. An acre is roughly 208’ X 208’. If this acre is located along
a state hlghway, 25% of the Iami area {about 10,000 SF} will be unusable. The
prospective buyer will be required to buy even more land if it is available. If




aﬁjaécnt land is not available he/she will need to go elsewhere. More and more
often, ':':‘cl-sewhcrc_" is beginning to mean states with a more hospitable regulatory
climate. - '

But le’t’s not taik abﬁut the hypotheﬁcal or theoretical. Let’s talk about the real
world and the dwastatmg eﬁ'ect this rule is hamng on economic deveiepment in
thls state A faw days ago, we drove daewn the road for a few :mles and sna;apcd
a. few pmtures of tens of mﬁimns of dollars of de:vclopment that the DQ’I‘ has

dcciared to be undemrabie - projects that no longcr can be built i in Wisconsm -
or at the vezy least cannot be buﬂt Withﬁut addmg substantlal new. cest to the _ |
: -pm}e{:t R : . _ . ¥ : L '

' ';i' Thc Plexus research and cngmeenng center is tucked along a hzghway and
amangst wetlands ThlS world-class facility funnels tens of millions of
dollars of work to the firm’s 5,000 Wisconsin employees. Under the new
'i‘rans 233 this buﬂdmg couid not be built as you see it. In effect, the DOT
has deciared that this enganeﬁring facs.hty is better suited to be on the
campus cf thf: ﬁrm 3 Lemngton, KY locaﬁan rather than in Neenah

U the Fox River Mall in Grana'- Chute outaide of 'App1ét¢§i’is}és"baﬂ't‘é;ft:ﬁé o

junctwn of three state mghways This mall has glvcn rise to one of the most

. vzbrant reta:l dzstncts not oniy n W;sconsm but in the entu‘e Count:y It '
cauié net be buﬂt today under Trans 233 rules Wlth()ut sencus me&ﬁcatmn
a:nd majar added expf:nse _’I‘he tra,ffic pm’blems in the area of. thls maii have
nothmg to do with Trans 233 cemphance but have cverythmg to do wath
DOT arrogance and lack of foresight when it was built ~ but that is another
story for another day..

* This is the Mercury Marine plant along Highway 41 in Fond du Lac.
Mercury Marine is a major employer that provides high-paying jobs for
Wisconsin workers. The quality of its product is known throughout the
world. It is fortunate that its job-generating facility in Fond du Lac was built
before the adoption of Trans 233. You no longer can build this facility in



Wisconsin., When business and }abor tells you that Wzscansx_n has an
inhospitable regulatory climate, this is the type o:f thmg they are talking

about,

* This Dedge dealer — and ‘many car dealers in ycur commumhes would
need to take their jobs and go eisewhere under the (:urrent Trans 233 rule.
Car dealers mcate along state mghways bccaase that 1s where the cuatomcrs

are.

. Thxs award wmmng Hshday Inn barely ﬁts on the lam'i 1t prescnt}y has

' 'There is absgluteiy no way 1t cenid ever bc huﬂt e*ven mth mﬂdzﬂs:auon - S

- umier Trans 233 'I’Gumsm 13 a ma}or busmcss m Wlsconsm Hoteis must

| liocatﬁ along ma_]ﬁr hxghways Trans 233 wouid have them Iocate else’where '
» And as ridiculous as it may seem; if a farmer inadvertently tnggers Trans
233 by selling a few acres to his son or daughter, even these cows will be in

violation of the rule.

- It would __take Weeks of around the clock sessmns_ to:show you plctures_of aii of

.the buﬁdihgs that can no ienger be buﬂt m Wlscon.sm. under Trans 233, But
think of it in these terms. Just elunmatc evexythmg you see in Kenosha County
E and yau haw a pretty good picmre of the mag:mtadﬁ of the problem i

2. The -Aitéma'tive to thie Silent cé_ﬁdgmaﬁon.

So what is the DOT's justification for adopting this job-killing rule? How does
limiting development on the prime land that fronts our state highways benefit
Wisconsin taxpayers?

The DOT makes no bones about it. The Improvement Setback rule will not save
lives. It will not make our highways safer. It will not improve traffic flow. It
will not conserve land, nor aid communities nor help create jobs. The DOT says
that it has adopted the Improvement Setback in the event that at sometime in



the future ~ 5 years, 20 years, 50 years or maybe even longer ~ it may want to
widen the hxghway In that event it will save money by not having to buy
nnpmwments that werc placed on the iami “Condemn the land today,” says
the BG’I‘ “Don't pay the farmer anythmg for it. Let him find out about the
candemnatmn when he trws to sell a piece of it, Makc the farmer carry the
land, pay ta.xcs on itand: look after it. D{m’t concern us with lost jobs, lost
dcvelopment ﬂpportumtaes or stagxant ecenamw growth Take the area of

Kenosha County out of the game and we may save a few bucks down the road.”

. Of ceursa, What thf: BDT doesn’t teil y(m is that t}us Legzslature has already
E -fgwen thc DG’I‘ thc ’mols 1t needs te pratﬁct areas 1t needs for future }ughway
. _upgrades ‘I‘he too} the legzslature has gzven xs the Gfﬁmal Ma.p wluch 13 used

o "'i)y mrtuaﬁy ﬂvezy govemung body in- thc state ‘An Oﬁiczal Map allows officials to

reserve specific Iand for future readway construction. It is easy to implement
and it aliows gavemmem,s to reserve ‘specific land for as long as the reservation
is needed 1 know of roads that have been offimaliy mapped for over 20 vears
but are snll m}t built. The DOT alrcady has the tool it needs to reserve right-of-
way, It doesn’t nced the Job«kxlimg clout of Trans 233 to get the _}ob done,

i e .What 1t_maeds msteaci zs an emphasxs an 10ng~range planmng

3. _The mvgh of the “_speciai Exception.”

va the D{}T is gomg ’t{) comc before yﬁu and !;e’.ii you that much of what
Meerdmk has toid yﬂu is bunk They are gmng to tell you that the Improvement
Setback rule is mg,gered anly when land is subdivided. And they are going to
tell you that while the restrictions in the Improvement Setback that [ have
recited are accurate, the DOT ~ being the fair and thoughtful agency that it is -
will, in all reasonable cases, waive those restrictions. It will grant a “Special
Exeption.” For the sake of the economic health of this State, | hope you don’t
believe that poppycock.

First, let’s understand the DOT’s definition of “Special Exception.” You and I

and most landowners would think of it as a “variance.” But the DOT is quick to




point out to all that use the “variance” term, that it is not a variance and that

the term “variance” never appears in the rule.
Why is the DOT procedure a “Special Exception” and not a variance?

Under Wisconsin law, a landowner seeking a variance is entitled to very specific
mghts mcludmg the right to make a case before a fair and impartial decision
maiﬂng bedy and the right of judicial review. There is nothmg fazr or impartial
about the DOT’s Specaa,l Exception process. One goes hatin hand before a
bureaucrat who makes a demsarm based on the DOT’s whuns Them 1s no:

o epportumty to oﬂ‘er testlmony No epportumty to be heard by' 1mparf:1a1 thxrd

- partxes ‘No. nppertumty to offer expsrt testzmony The pmcess doesn’t even rzse O |

to the 1ew:1 ﬁf a “Kangamo Court a term that mzphes at least the pmtext of

mpartiahty and fairness. There is nothing fair or impartial about the process.
Decisions are rendered by the employee-of-the-day assigned to handle such

matters. Career-minded employees always come to the “right” decision.

And the DOT will tell you that the rule doesn’t apply to most of the 146,000

S __--acres that abutt state hlghways The DOT argues that n‘. oniy app]zes m those

©cases where the property is “subdivided.” That is & bit like ciazmmg that

everyone is exempt from i Income taxes except in those cases where someone has

_mcome! ‘The fact i is that almost all developmcnt beg;ns by $ubd1md1ng under

o thc deﬁmtmn of subdmdmg’ that has becn wntten into. Trans 233. The DOT ]

deﬁmtzon of subdividing is substanﬁaﬁy different than the Statutmy dfsﬁmtzon
of suhdmdmg,

According to the DOT’s definition, the rule is invoked in the following instances.

a. A parcel of land is broken into two or more pieces. If a farmer sells
five acres of his farm to his son or daughter on which to build a
house, he has subdivided. Before the farmer can sell the five acres to
his child, he must first seek subdividing approval from the DOT. And

after he has subdivided, the farmer is forever barred from even



building a fence to contain his cattle along the 50’ Impmvement
Setback on his remaining farm mthnut ﬁrst seekmg a Specml
Exmytmn from the D(}T If the farmer Wants t@ sell the five acres for
pur;:oses of construc:tmg a factary or oﬁ';',ce or: rcta:al buﬂdmg, he must
alse first seek appmval of the. QO’Y and hf: ws,ii m{:ﬁt certamly have
unps:ased fm h;.m very spemfic I1m1tatwns on how that 3ob-gf:ncraﬁng

cnterpnse can use the land

. Butthe DGT’ ' deﬁn:ition of sﬁbdividing:g:ocs. the other way too. H this
farmer acqumes ’t:he farm next écar evm if thc next door farm

. 'j' ) 3doasn’t abut a state hlghway the famfier has subdlvuied ‘“Frans 233
- 13 tnggered ()N B(}'I‘H PARCELS Te sail any pcrtzon of the enlarged '

S "k:aea} reg;ster ofdeeds,-

-farm the farmer must ﬁrst seek DOT approvai 'I‘o buﬂd a new fence
along his ﬁeld frontmg a state. hlghway, he must first get the biessmg
of the DOT.

. ’I‘he }Z)OT says that 1f a farmer owns a senes c:f ad_;mnmg fields along a

h is is .bne parcel fm‘ the purposes ef ’}‘rans
233. The sale of a portlen OR AN ENTIRE PARCEL tnggers Trans 233

on all ad;emmg parccls

. Itis. becammg more and more c:amman fer compa,mes m constnmt
busldmgs on land they lease rather than on land they own. Aland
lease, according to the DOT’s interpretation of the rule, is a

subdivision.

. My point is this. It is disingenuous for the DOT to claim that the rule
is invoked ONLY when land is subdivided. It is almost impossible to
escape the DOT’s definition of subdividing,

istinct parceis recardﬁ' with the;_ e



4. A'specific eﬁaﬁwie of the devastation this rule is having on Wisconsin

Economic Development.

I-could 'spénd ‘many hours analyzing this rule. But let me give you just one sad
exampie Gf h{:w itis bemg mpiemented This is a story not only of Trans 233
but a}:so an example nf ti;e current DOT disregard for Economic Development
()pportumtzf:s akmg ncw hlghways

’I‘he D@T is constructmg anew fcur»iang leg of Highway 10 that will link
N Waupaca mth Appiemn anc‘i the FQX Cmes, The ﬁna} secnon hnkmg Fremont

- "and US nghway 41 is: due te ﬁpen in a :fcw weeks A key element of thas road is

‘) - .'a majar mew mtersec:tmn at the Junctwn of the new Highway 10 and Hzghway

Co_un_ty _Aso_ne _mlgh_t expect, this major new interchange has created a great
df:'él of interest 'a;m&ﬁg déveiopers - one from as far away as Baltimore. [ think

that we ali agree that it is gsod news whenever anyone wants to mvest their

i _dcveiopmg g;royerty in Wlscensm that Wzli create new yobs

The norﬂzeast and m;rthwest corners of this exciting new interchange were
qmckly aptmned '{‘he Baltlmore daveloper who brought several east-caast
_'mvestors mte the transacﬁen nptxoned onc c}f the corners. ’I‘he ongmal pians of
'thc two develapcrs Were to create more than $2{) million in new devclopment

and an untold number of new jobs.
But that was before the developers talked with the DOT.

The first thing that the two developers learned was that they would lose over six
acres of some of the most valuable ground in the county under the Trans 233
Improvement Setback rule. So both developers went back to the drawing board
and scaled back their developments.



